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Chlppewa Off-Reservation Treaty nghts
- Oirigins and Issues

I. Introduction

Chippewa people who live in Wisconsin have met
both friendly and hostile reactions to their exercise of
off-reservation hunting, fishing, and gathering rights.
Popular commentaries often refer to the treaties that
guarantee these rights, but they seldom examine the
events that preceded the signing of the treaties. A
number of historians and jurists, however, have investi-
gated the antecedents of the current controversy. This
bulletin will draw on their work to present the histori-
cal and legal background of the treaties between the
Chippewa people and the U.S. government. It will also
summarize recent court decisions and selected issues re-
lated to Chippewa retention and exercise of- off-
reservatlon rights. -

Law professor Robert A. Williams, Jr., has suggested
that the legal context for relations between Native
Americans and European Americans can be traced .to
Innocent 1V, a 13th century Roman Catholic pope who
developed legal doctrines to govern relations between
Christians and non-Christians. He asserted that papal
jurisdiction applied to all humans, that Christianity pro-
vided norms for Christians and non-Christians alike,
and that contrary views merited no respect. Such ideas
survived the Protestant Reformation and influenced the
legal thought of both. Catholic ‘and non-Catholic
monarchs, explorers, and colonists.

When Europeans encountered the indigenous popu-
lations of the lands now known as North and South
America, they applied the legal doctrines inherited
from Pope Innocent IV. Two extensions of his ideas
guided subsequent relations between Indians and non-
Indians: that non-Christians lacked the capacity for self-
rule and that failure to adopt European values and insti-
tutions justified subjugation. As expressed by historian
Robert Berkofer, Indians “always stood in Christian er-
ror and deficient in civilization....”

II.. Tﬁe Law of Nations

Francisco de Vitoria, a Dominican scholar and legal
theorist, is frequently credited with transforming the
medieval, papal view of relations between Christians
and non-Christians into a modern, secular. view. He is
said to have provided the legal principles used in Span- .
ish colonial administration and to have founded mod- -
ern international law. In a lecture delivered in 1532, for
example, Vitoria said the Indians were “true owners” of
the land and that .(;1V1hzed nations must secure Indian -
consent- to land cessions or changes in political status.
Vitoria dismissed the right of either monarchs or popes
to appropriate the land of mdlgenous or non-Christian
people. This left only a “just war” or voluntary consent
as leglhmate ways to acquire Indlan territory. Vltona s
ideas became known as the “Law of Nations”. ’

Vitoria insisted, however, that the Law-of Nations -
imposed certain duties upon indigenous peoples: to-
treat Spaniards hospitably, to allow commerce, to in-
clude Spaniards among those permitted to share in
communally held resources, and to permit the propaga-
tion of Christianity. Vitoria held that Indians were
bound by the Law of Nations regardless of whether
they knew about it or accepted it, and he asserted that
Spain could wage a just war for any Indian violation of
Spaniards’ rights under this law. Professor Williams ar-
gues that Vitoria, in effect, provided a secular equiva-
lent of papal domination.

Secular or not, some of Vitoria’s ideas received sup--
port in a 1537 proclamatlon by Pope Paul III:

..the said Indians and all other people who may later be
dlscovered by Christians, are by no means to be deprlved of
their liberty or the possession of their property, even though
they be outside the faith of Jesus Christ; and that they may -
and should, freely and legitimately, enjoy. their liberty and
the possession of their property; nor should they be in any .. -

way enslaved; should the contrary happen, it shall be nulland -~ -

of no effect.

Prepared by Bette B. Arey, Research Analyst
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A century later, a Dutch lawyer, Hugo Grotius, pro-
duced a “modern” version of the Law of Nations. Al-
though Grotius was Protestant, he cited Pope Innocent

IV’s 13th century arguments to support a right to inter- -
vene in non-Christian societies whose people failed to

behave according to European norms.

In the Northwest Ordinance of 1787, the U.S, Conti-
nental Congress echoed the Law of Nations as it had
been expressed by Vitoria and Pope Paul 1II:

....The utmost good faith shall always be observed
towards the Indians; their land and property shall never be
taken from them without their consent; and in their property,
rights and liberty, they never shall be invaded or disturbed
unless in just and lawful wars authorized by Congress; but
laws founded in justice and humanity shall from time to-time
e made, for preventing wrongs being done to them, and for
preservmg peace and fﬂendship with them.

-Felix Cohen, a‘leading scholar of federal Indlan law,

has attributed the foundation ‘of U.S. Indian law to-
Spanish jurisprudence and has claimed that this Spanish

heritage included récognition of Indian property rights.

To support this view, Cohen  and a number of other -

legal -scholars -have traced ideas about Indian rights

from Vitoria through Pope Paul III, the Northwest Or— '

dinarice, and subsequent U.S. Supreme ‘Court cases.

Professor Wllhams and others however, have found

little difference between Pope Innocent IV's approach |

to Asians and Spain’s approach to Indians. In this view,

the commion assumption from medieval times forward

has. been that European values provided norms-that
should be observed by people throughout the world.

Regardless of European assumptions about the mer-

its of unfamiliar civilizations and value systems, there

appears to be a consensus that U.S. Indian law
originated as a branch of international law. European

explorers and colonists, whether they viewed Indians

as equals or inferiors, with or without property rights,
apparently perceived the indigenous -peoples of the
Americas as sovereign nations with whom they had to
deal according to the rules then governing relations be-
tween independent, self-governing, foreign nations.
Decisions written by Chief Justice John Marshall dur-
ing the early 1800s show continuing reliance on inter-
national law when considering Indian cases.

As a result of this international law  origin, argues
law professor Nell Jessup Newton, U.S. courts “have
applied to Indian affalrs doctrl,nes peculiar to the federal
fore1gn affairs: power.”” These doctrines include the

“last-in-time rule” under which Congress can abrogate
a treaty merely by passing a later statute conflicting
with it and the political question doctrine under which

courts have declined to question congressional power
in Indian cases. Thus, the courts have used international
law to find congressional power to deal with Indian na-

tions on the same basis as foreign nations, but have
_stopped short of finding in Indian tribes all the attrib-

utes of sovereignty possessed by foreign nations.

III. The Doctrine of Discovery

Much of US. legal doctrine regarding Indian land
rights has been based on a principle known as the
“Doctrine of Discovery”. As expressed by Chief Justice
John Marshall in a landmark case, Johnson and Gra-
ham’s Lessee v. William MIntosh, 21 U.S. (8 Wheat.)
543 (1823), this doctrine limited the power of Indian
people to convey title to their ancestral lands. In
MIntosh, the U.S. Supreme Court ruled that discovery
gave the federal government, as successor to Great

Britain’s claims, sole title and rlght to convey title to
Jands held by IIICII&I’[S

On the discovery of this immense continent, the great na-
tions of Europe were eager to appropriate to themselves so
much of it as they, could respectively acquire. Its vast extent
offered an ample field to the ambition and enterprise of all;
and the character and religion of its inhabitants aforded an
apology for considering them as a people over whom the -
superior genius of Europe might claim an ascendency. The
potentates of the old world found no difficulty in convincing
themselves that they made ample compensation to the in-
habitants of the new, by bestowing on them civilization and
Christianity, in exchange for unlimited independence. But, as
they were all in pursuit of nearly the same object, it was nec-
essary, in order to avoid conflicting settlements, and conse-
quent war with each other, to establish a principle, which all
should acknowledge as the law by which the right of acquisi-
tion, which they all asserted, should be regulated as between
themselves. The principle was, that discovery gave title to
the government by whose subjects, or by whose authority, it
waé made, against all other European governments which
title might be consummated by possession.... '

The United States .. maintain, as all others have main-
tained, that discovery gave an exclusive right to extinguish
the Indian title of occupancy, either by purchase or by
conquest...,

Marshall’s exposition of the Doctrine of Discovery
addressed: 2 main issues: the allocation of land claims
among various European countries and the legal capac-
ity of Indians to dispose of their land as they saw fit.

The Supreme Court dismissed a subsequent case,
Cherokee Nation v. The State of Georgia, 30 US. (5
Pet.) 1 (1831), on jurisdictional grounds, holding that
tribes were not foreign nations entitled to bring an
original action in the Supreme Court. Instead, ruled
Marshall, “[tribes] may, more correctly, perhaps, be de-
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nominated domestic dependent.nations ... [Tthey are in
a'state of pupilage. Their relation to the United States
resembles that of a ward to his guardian” Although
colonial records show that the British had allowed Indi-
ans to use their court system and that the British Privy
Council itself had heard cases governing relations be-
tween Indians and colonists, Marshall ignored this
precedent in dismissing the Cherokee Nation case.

In another landmark case, Worcester v. The State of
Georgia, 31 U.S. (6 Pet.) 515 (1832); Marshall articu-
lated a more generous view of tribal sovereignty and a
more restricted view of the implications of discovery.
This opinion revealed a view of tribes as originally in-
dependent, self-governing nations and limited.the right
conveyed by discovery to “the exclusive right of pur-
chasing such lands as the natives were willing to sell.”
Marshall wrote:

* America, separated from Europe by a wide ocean, was-in-
habited by a distinct people, divided into separate nations,
independent of each other and of the rest of the world, hav--
ing institutions of their own, and governing themselves by
their own laws, It is difficult to comprehend the proposition,
that the inhabitants of eitlier quarter of the globe could have -
rightful original claims of dominion.over the inhabitants of.
the other, or over the lands they.occupied; or that the discov-
ery of either by the other should give the discoverer rights in
the country discovered, which annulled the pre-existing '
rights of its ancient possessors

Marshall also wrote in the Worcesfer opinion that
the United States had used the words “treaty” and “na-
tion” in the same manner with regard to beth Indians
and other nations and that Indian tribes did not surren-
der their independence by placing -themselves under
the protection of the United States, Overall, the
Worcester decision repudiated the notion of conquest
found in M’Infosh and overruled the characterization of
tribes found in Cherokee Nation. Law professors Russel
Barsh and James Henderson have written that Worces-
ter made it clear that the relationship of tribes to. the
United States “is governed by consent and the concept
of dependency in international law, not by any ward-
ship or subordination arising out of Indians’ nature or
condition.”

In another commentary, Professor Henderson has
described discovery as articulated by the Marshall
court as a “distributional preference by which the
Europeans agreed to divide up entitlements to acquire
tribal lands.” In this view, discovery did not negate tri-
bal title, because tribes retained the right to withhold
their lands from purchase, and- tribal title was limited
only by ruling out all potential purchasers except the
discovering nation. Professor Newton has character-

ized the Marshall court’s view of the government’s
property interest in tribal land as a “glorified option to
buy

IV. Colonial Indian Policies

 The dlEICult Indian queshons that found ’fhelr way to
the Supreme Court durmg the early days of the repub-
lic had deep roots. By the time of the American Revolu-
tion, there had been almost 2 centuries of contact be-
tween Indians and Buropeans and ample opportunity
for conflicts to develop and policies to be formulated,
From the earliest days of English settlement in New
England and Virginia, colonists’ desire for land had dis-

rupted relations with local tribes. Historian Alvin

Josephy has suggested, for example that when Indians
thought they had agreed only to share the use:of their
land, whites often thought the Indians had transferred
title to them. A basic problem was the 2 groups” funda-
mentally differing concepts of land ownership and use,
with whites unable to understand common land owner-
ship and Indians unable to understand individual own:
ership. Barsh and Henderson have pointed out; how-
ever, that common larid ownership was not unknown
in Europe, having been encountered by Caesar among
the Germans,

A related problerrl turned on the 2 'g“roup:él-tlifferent

- intensities of land use. Colonists tended to view, the

large hunting grounds of hunter-gatherer societies as
unoccupied or wastefully used. Indians, however saw
such expanses as necessary to their way of life and con-
sistent with their world view. The clash of these views
led to strife as whites found in their concept of * ‘higher
use” a rationale for appropriating tribal lands and as
Indians began to feel the effects of white pressures to
displace them, An Indian speaker at a 1754 conference
between Mohawks and representatives of New York
expressed his concern in these words:

~ We told you a little while ago .... that we had an uneasi- -
ness ‘on our minds, and we shall now tell you what it is; it is
concemmg our land. o - ‘

Further contributing to unsettled relations was trade,
and among all the items traded, none loomed larger
than furs. The fur trade attracted a variety of interests:
Indians, who found ready -use for trade goods such-as
metal implements; traders, whose practices were often
fraudulent; colonial governments, which found great
wealth in the trade; and European governments; which. .

used the trade to ‘create political bonds with tribes. -

These competing ‘interests, as well as compehtlo

91-RB-1
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attempts at regulation and set the stage for royal con-
trol of Indian affairs.

Royal prerogatives were asserted when King
George Il issued the Proclamation of 1763, which,
among other things, provided the first official designa-
tion of an area known as “Indian country”. The bound-
ary was the watershed of the Appalachians, beyond
which colonists were forbidden to purchase land or set-
tle. A major objective of this strategy was to alleviate
Indian unrest resulting from white encroachments on
their land, yet the proclamation itself contained words
that revealed a British perception of the boundary as
temporary A series of treaties soon moved the bound-
ary -—— always westward — opening new lands to
whites and further restricting Indian country.

The proclamation did not, however, transfer the fur
trade to royal officials. After years of failed colonial at-
tempts to regulate that trade, the British in 1774 trans-
ferred administration of the area south of the Great
Lakes and north of the Ohio River to the British colo-
nial government in Quebec, hoping in this way to reg-
ulate the fur trade. The American Revolution inter-
vened, however, before the fur trade question could be
resolved.

V. Early U.S. Indian Policies

- Before the American Révolution, according to histo-

rian Reginald Hersman, both British and colonial gov-
ernments “had acknowledged that the Indian tribes
possessed a ‘right of soil’ that should be purchased in
formal treaty.” Indeed, most pre-revolutionary land ex-
changes weré accomplished by treaty or purchase. Dur-
ing the Revolution, howevet, many Indian people
fought against the colonists, whom they perceived as
destroyers of their way of life. The postwar conse-
quence was that the new U.S. government assumed
that Indian people had forfeited their right to possess
land and had transferred their right of soil to the new
nation. In addition, the British ignored the assistance
they had received from Native Americans and made no
provisions in the 17 83 ‘Treaty of Paris to protect Indian
nghts

Although weak -both EmanClally and militarily, the
United States in 1783 adopted an Indian policy based
on treating Indians as conquered nations and designed
to acquire land by. force.. Three years later the govern-
ment established under the Articles of Confederation
recognized that the policy was failing and resumed a
policy of negotiating. Only the method, not the objec-
tive, of acquiring land had changed, however, The au-

thor of this policy change, Secretary of War John Knox,
promoted land acquisition by treaty and purchase as
both more economical and more just than taking land
by force.

Knox, like many others who sought a “moral” policy
stance, believed he was concurrently practicing the ide-
als of the fledgling American democracy, benefitting In-
dian people by facilitating their assimilation, and assur-
ing future land cessions by Indians whose land needs
would diminish with their assimilation and reduction in
number.

The plan for an orderly advance of the frontier with
acquisition of Indian lands occurring as needed for set-
tlers did not materialize. Expectations that Indians
would assimilate, die off, or fall back from the encroach-
ments of civilization proved false. Perception of Indian
land use as wasteful and of Indian culture as inferior
fueled the white push westward and a government
search for ways to acquire Indian land peacefully but

quickly.

The congressional response was a series of Trade
and Intercourse Acts (1790, 1793, 1796, 1799) that for-
bade settlement in Indian country, licensed trade, and
punished crimes committed by whites against Indians
in Indian country. By restricting contact between
whites and Indians, these laws sought to prevent vio-
lence by frontiersmen against Indians and protect
treaty-guaranteed Indian rights. Each successive act
contained stronger provisions for restraining whites,
whose acts of violence often led to Indian retaliation.
According to historian Francis Prucha, these laws “were
not primarily ‘Indian’ laws” but were “directed against
lawless whites and sought to restrain them from violat-
ing the sacred treaties.”” The Trade and Intercourse
Act of 1796 “specified in detail the boundary line be-
tween the whites and the Indians, the first designation
of the Indian country in a statute law.”

By the time Thomas Jefferson took office as presi-
dent, Indian affairs were more calm. The Trade and In-
tercourse Act of 1802 continued the policies developed
during the 1790s and remained in effect with only mi-
nor changes until 1834.

V1. Early Chippewa Contact with
Europeans
The Chippewa people (known to their neighbors as

Ojibwa, “those who make pictographs”, and to them-
selves as Anishinabe, “first people”) once lived near the

mouth of the St. Lawrence River. About 400 years ago,
they moved west to find new hunting grounds and to -
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escape their [roquois enemies. Eventually, they settled
both shores of Lake Superior. Those on the southern
shore displaced the Fox and Santee Sioux by the end of
the 17th century.

Early in the 18th century some Chippewa bands
moved southward, establishing their first permanent in-
terior village at Lac Courte Oreilles about 1745, fol-
lowed soon by settlement at Lac du Flambeau. During
the 18th century, the Chippewa engaged in conflict
with the Sioux, whom they ousted from the area south
and west of Lake Superior. Chippewa who lived near
* the lake fished for a living, while interior bands hunted,
trapped, and harvested wild rice and maple sugar.

Jesuit missionaries are reported to have made the
first European visit to Chippewa country in 1641. Euro-
pean influence had reached the Chippewa even earlier,
however. According to historian Edmund Danzinger,
Huron middlemen had introduced French trade goods
to western tribes, who gladly exchanged furs for Furo-
pean implements.

The fur trade soon dominated the Chippewa econ-
omy, and the goods acquired in exchange for furs revo-
lutionized the Chippewa material culture. Early contact
with the French, who had a virtual monopoly on the
Chippewa fur trade until the 1763 Treaty of Paris, had
few other effects. The French made no assaults on tribal
language and customs, and the Chippewa resisted con-
version to Christianity, which they viewed as a belief
system inferior to their own.

After 1763, when the French ceded to the British al-
most all their lands east of the Mississippi River, the
British became the principal trading partner of the
Chippewa. Like their French predecessors, the British
were interested in Chippewa country primarily as a
source of furs. They tried, therefore, to protect the
traditional culture and prevent Indian-white conflict. It
was in this context that George Il issued the Proclarna-
tion of 1763 — attempting to persuade both Indians
and frontiersmen that the British were serious about
keeping peace and nurturing trade.

Subsequent treaties restored peace in the Great
Lakes region, and a prosperous fur trade resumed -—
this time with the British. The trade route from the Lake
Superior area to London was controlled so securely by
the British that the American Revolution did not inter-
rupt the fur trade. And, although the 1783 Treaty of
Paris, which marked the end of the American Revolu-
tion, ceded British territory east of the Mississippi
River to the United States, the British trading regime in
the Northwest was not disrupted for some 30 years. In

fact, Jay's Treaty of 1794 specifically guaranteed the
right of British traders to remain in the Northwest.

As the new government of the United States became
stronger, it extended its influence into the Great Lakes
region. A number of tribes, including the Chippewa,
were parties to a 1785 treaty that established a general
boundary between U.S. lands and those of Indian
tribes. By this agreement the federal government ap-
peared to give up its claims to native lands south and
west of the upper Great Lakes and east of the Missis-
sippi River. Internal government communications
showed, however, that U.S. officials viewed the bound-
ary as a temporary one that bought an opportunity for
settlers to push westward and paved the way for future
land cessions. The treaty also provided that future In-
dian land sales could be made only to the United States.

In the 1790s, the United States established a system
of trading posts known as “factories”. This system was
intended to preserve Indian friendship and draw tribal
trade away from British traders on the Great Lakes. An
additional intent, as expressed by Jefferson, was to use
the trading posts to encourage Indian debt, which
could be paid off by ceding land to the United States.
Indians could then be assimilated by settling them on
agricultural reservations. The factories offered only
poor quality goods at high prices, however, and thus
made few inroads into established Indian trading ar-
rangements with the British. In addition, the just treat-
ment promised by the Northwest Ordinance proved to
be a pledge the U.S. government could not or would
not enforce, Settlers poured into the Great Lakes
region.

Few Chippewa took part in the War of 1812, and
most of those who did allied with the British. The
treaty signed after the war made no changes in prewar
boundaries, which assured that Americans would even-
tually occupy the Great Lakes area. It also assured an
end to the French and British policies that focused on -
acquisition of furs and made little effort to change Chip-
pewa culture. The U.S. government abolished the fac-
tory system in 1822. A new era was about to begin.

VII. U.S. Treaties with the Chippewa

The War of 1812 eliminated the Indians’ British allies
and thus destroyed tribal power to maintain a barrier
against settlers. Thereafter, Indian people had to deal
directly with the U.S. government and the growing
population that wanted to move west. -

Simultaneously, the U.S. government stepped up lI.'S :

attempts to assimilate Indians and gain control of their. -
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land to form the several states that had been antici-
pated in the Northwest Ordinance of 1787. That law,
although promising “the utmost good faith” toward In-
dians, had also created a government for the area north
of the Ohio River and east of the Mississippi River. It
had neglected to explain, however, how U.S. expansion
into the area was compatible with good faith dealings
between Indians and whites.

Treaties signed in 1819 and 1821 established some
of the boundaries of Chippewa tribal areas. The 1825
Treaty of Prairie du Chien and the 1827 Treaty of Butte
des Morts further defined the boundaries of lands held
by the Chippewa and other tribes then living in Wis-
consin. These treaties ceded no land to the United
States. Instead, they identified the areas claimed by var-
ious tribes and thus identified the tribes with whom the
United States had to conduct future negotiations in or-
der to acquire specific tracts of land.

When Wisconsin became a separate territory in
1836, the federal government began negotiating with
the Chippewa for title to their lands. A treaty signed in
1836 by the Chippewa and Ottawa ceded large por-
tions of northern Michigan to the United States. The
terms of the treaty provided, however, that the tribes

- retained “the right of hunting on the lands ceded, with
other usual privileges of occupancy, until the land is
required for settlement.”

A vyear later, the Chippewa ceded lands in eastern
Minnesota and northwestern Wisconsin to the U.S.
government. In this treaty, the Chippewa reserved the
right to hunt, fish, and gather wild rice in the ceded
territory during the pleasure of the President of the
United States. In 1842, the Chippewa signed a similar
treaty relinguishing their remaining lands in Wisconsin
and Michigan but retaining hunting and “other usual
privileges of occupancy, until required to remove by
the President of the United States.”

Wisconsin became a state in 1848, and white settle-
ment continued apace. President Zachary Taylor issued
an executive order in 1850 revoking the hunting, fish-
ing, and gathering rights stipulated in the treaties and
ordering the Chippewa to leave Wisconsin and relocate
to tribal lands in Minnesota.

White settlers and the Wisconsin Legislature joined
the Chippewa in urging the federal government to give
the Chippewa permanent homes in Wisconsin and the
upper peninsula of Michigan. On February 27, 1854,
the Wisconsin Legislature passed a resolution stating,
in part: :

Your memorialists .... pray His Excellency, the President of
the United States, to rescind the orders heretofore given for ‘
the removal of said Indians ... and your memorialists also @
pray that the Senate and House of Representatives in Con- ’
gress assembled will pass such laws as may be requisite to
carry into effect such design and orders....

President Taylor's removal order was never carried
out, and the 1854 Treaty of La Pointe established reser-
vations for the Chippewa in Wisconsin, Michigan, and
Minnesota. This treaty also ceded remaining Chippewa
lands in Minnesota to the United States but retained
hunting and fishing rights on the territory ceded.

The treaties that reserved Chippewa hunting, fish-
ing, and gathering rights on the lands ceded to the U.S.
government provide the legal basis for the current con-
troversy. According to Prucha, “It is in the treaties that
one sees best the acceptance by Europeans of the na-
tionhood of the Indian groups that became a fixed prin-
ciple in the national policy of the United States.”

Excerpts from these treaties are reproduced in Ap-
pendix A.

VIII. Court Decisions Affecting Chippewa
Off-Reservation Rights

During the late 1800s, the Chippewa people contin- Q
ued their usual practice of hunting, fishing, and gather- =~
ing both on their reservations and on lands ceded to

the U.S. government. Early in the 20th century, how-
ever, the State of Wisconsin took the position that con-
servation regulations applied to Indians as well as non-
Indians.

In 1901, state officers arrested a member of the Bad
River band for fishing without a license on his own res-
ervation, and a municipal judge in Ashland convicted
him of violating state law. U.S. attorneys then brought
a test case, In re Blackbird 109 E. 139 (1901), in federal
district court, The court overturned the conviction, or-
dered the man's release, and chastised the state’s action.
The judge wrote:

After taking from them the great body of their lands ...
and stipulating they should always have the right to fish and
hunt upon all lands ... ceded, it would be adding insult as well
as injustice now to deprive them of the poor privilege of
fishing ..., upon their own reservation.

In 1907, state conservation wardens cited a Chip- -
pewa Indian for fishing with gill nets and pond nets in -
Lake Superior. In that case, State v. Morrin, 136 Wis."
552 (1908), the Wisconsin Supreme Court ruled that
Chippewa off-reservation hunting and fishing rights
had been abrogated by the act of Congress that admit-
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ted Wisconsin to the Union. Thereafter, the state ap-
plied its conservation rules to Indians and non-Indians
alike in off-reservation areas. Subsequent U.S. Supreme
Court rulings have established, however, that termina-
tion of any treaty-recognized right must be by explicit
statement, not implication. The Court has also upheld
lower court rulings that limit state regulation of Indian
hunting and fishing rights to measures that are required
for species conservation.

Recent cases related to Chippewa off-
reservation treaty rights have included a 1972 Wiscon-
sin Supreme Court decision and a series of actions in
federal district court in which the Lac Courte Oreilles
(LCO) and other Wisconsin bands of Chippewa Indians
were plaintiffs. The series resulted in 9 key decisions,
which have been numbered LCO I through LCO IX for
easier identification.

State v. Gurnoe, 53 Wis. 2d 390 (1972). In 2 sepa-
rate incidents in the fall of 1969, state conservation
wardens arrested 6 members of the Red Cliff band and 2
members of the Bad River band of Lake Superior Chip-
pewa Indians for fishing with gill nets in Lake Superior
waters adjacent to their respective reservations. The
circuit court ruled that the 1854 treaty granted the
Chippewa the right to fish on their reservations but did
not include fishing rights in Lake Superior.

On appeal, the Wisconsin Supreme Court ruled in
1972 that the 1854 treaty revoked the 1850 executive
order, which in any case had not revoked fishing rights
because it had never been carried out. Citing the U.S.
Supreme Court decision in Alaska Pacific Fisheries v.
United States, 248 U.S. 78 (1918) as the relevant prece-
dent, the court also ruled that treaty-granted fishing
rights included fishing rights in Lake Superior. Because
the Gurnoe decision addressed only the question of
fishing in Lake Superior, it applies only to the 2 Chip-
pewa bands whose reservations lie adjacent to Lake
Superior.

Very similar to the Gurnoe case and preceding it by
a year was a Michigan case begun in 1965, when a state
conservation officer arrested a Chippewa Indian for
fishing in Keweenaw Bay of Lake Superior. The Michi-
gan Supreme Court found in People v. Jondreau, 384
Mich. 539 (1971) that the Treaty of 1854, which re-
served the right to hunt and fish in ceded territory, in-
cluded the right to fish in Keweenaw Bay. It held state
game regulations inapplicable to Indians protected by
the 1854 treaty.

Lac Courte Oreilles Band of Lake Superior Chip-
pewa Indians, et al. v. Lester P. Voigt et al, 700

F.2d 341 (1983) (LCO I). In 1974, wardens of the Wis-
consin Department of Natural Resources cited 2 mem-
bers of the Lac Courte Oreilles band for fishing out of
season and outside their reservation. U.5. District
Court Judge James Doyle ruled in United States v.
Bouchard, 464 FSupp. 1316 (D.C. Wis. 1978) that Pres-
ident Taylor's 1850 removal order, which suspended
the Chippewa people’s off-reservation resource rights,
was invalid. He also ruled that the Chippewa implicitly
gave up their off-reservation rights when they accepted
reservations in 1854.

On appeal, the U.S. Court of Appeals, Seventh Cir-
cuit, ruled in 1983 that President Taylor’s removal or-
der was invalid because it was not a response to Chip-
pewa misbehavior against white settlers. The court also
overtumed Judge Doyle’s ruling that creation of reser-
vations ended the right to hunt, fish, and gather on
ceded lands. The appeals court decision relied on one of
several rules of treaty interpretation, or canons of con-
struction, that originated with U.S. Chief Justice John
Marshall in the early 1830s. The canon of construction
emphasized in the 1983 appeals court decision was that
treaties are to be construed as they would have been
understood by the Indians. Because the 1854 treaty
was written in English and contained no explicit lan-
guage revoking Chippewa hunting and fishing rights
on ceded lands, the appeals court ruled that those rights
still exist. The state appealed this decision to the U.S.
Supreme Court, which refused to hear the case.

Lac Courte Oreilles Band of Lake Superior Chip-
pewa Indians, et al. v. State of Wisconsin, et al., 760
F.2d 177 (1985) (LCO II). The 1983 appeals court opin-
ion, which found that the Chippewa continue to have
off-reservation hunting and fishing rights, stated that
the exercise of those rights was limited to parts of the
ceded territory that “‘are not privately owned". The dis-
trict court then fixed March &, 1983, as the date for
determining ownership status and thus determining
which lands were available for the exercise of off-
reservation hunting and fishing rights. On appeal, the
court of appeals ruled on April 24, 1985, that changes
in land ownership are of such a nature that setting.a
fixed date was inappropriate.

Lac Courte Oreilles Band of Lake Supenor Chip-
pewa Indians, et al. v. State of Wisconsin, et al., 653
F.Supp. 1420 (W.D. Wis. 1987) (LCO III). The court of
appeals directed the district court to determine “the
permissible scope of state regulation” of Chippewa off-
reservation resource rights, The state and the bands-

agreed to undertake the trial in 2 phases: one to define = -
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sis for any state regulation of those rights, and, if a ba-
sis for some regulation were found, another phase to
determine the nature and extent of that regulation.

On February 18, 1987, the district court enumerated
the species used by the Chippewa at the time of treaty
making, and Judge Doyle ruled that they retained the
right to harvest all the species enumerated. He also
ruled that the Chippewa may harvest those resources
by methods employed in treaty times and those devel-
oped since. Thus, the Chippewa may use modern fire-
arms and fishing gear as well as traditional equipment.
They may also trade and sell the fruits of their harvest
to non-Indians, using modern sales and distribution
methods,

The district court resolved the issue of hunting and
fishing on privately owned land by ruling that Chip-
pewa rights have been terminated in all parts of the
ceded territory that are privately owned at the time of
contemplated or actual attempted exercise of those
rights. Judge Doyle declined to allocate resources be-
tween Indians and non-Indians, but ruled that the Chip-
pewa harvest must provide a “modest living”. The
court also ruled that the state could regulate Chippewa
hunting, fishing, and gathering only if the restrictions
were reasonable and necessary to conserve a particular
resource. '

Lac Courte Oreilles Band of Lake Superior Chip-
pewa Indians, et al. v. State of Wisconsin, et al,, 668
F.Supp. 1233 (W.D. Wis. 1987) (LCO 1V). This opinion,
handed down by Judge Barbara Crabb on August 21,
1987, addressed the broad issue of the permissible ex-
tent of state regulation of tribal off-
reservation rights. The court ruled on the 5 points de-
scribed below.

* State regulation must meet appropriate legal stan-
dards. The court found that the state may regulate tri-
bal resource harvests in the interest of conservation and
must use the least restrictive alternative to accomplish
this purpose. Further, the state must demonstrate that
regulation of non-Indian resource users alone cannot
achieve conservation purposes and that state regula-
tions “in language and in effect, neither discriminatorily
harm the Indian harvest nor discriminatorily favor non-
treaty harvesters.”

* State may regulate for conservation. Although the
state proposed that it be allowed to regulate tribal har-
vests for any legitimate purpose, the court ruled that
state regulation could occur only for conservation and
other narrowly defined purposes. Judge Crabb cited
cases in which federal courts have ruled that states may

not force Indians “to yield their own protected interests
in order to promote the welfare of the state’s other
citizens.”

* State may regulate for health and safety. After stat-
ing that no court had previously addressed this ques-
tion, Judge Crabb ruled that the state could regulate
off-reservation treaty rights in the interest of public
health and safety, provided the regulation meets appro-
priate standards and does not discriminate against the
Indians. ‘

* State may not regulate to enforce moderate living

" standard. The court denied the state’s request that it be

allowed to regulate Chippewa harvests in order to limit
them to what is needed for a modest standard of living,
The court found the state’s argument “misplaced” and
ruled that the state may regulate non-Indian harvesters
to ensure tribal access to a moderate living, not to en-
force a moderate living ceiling.

* Effective tribal self-regulation preempts state regula-
tion. The state and the Chippewa.agreed that the Indi-
ans had a right to regulate tribal members” exercise of
their off-reservation rights. They disagreed about
whether the state had a concurrent right, with the state
arguing that tribal regulations cannot “preempt” the
state. The court ruled that the tribe may regulate its
members “exclusive of state regulation so long as the
tribal self-regulation is effective.” Judge Crabb also de-
scribed a broad outline of “effective” tribal regulation.
It must address concerns about resource conservation
and public health and safety; it must rely on competent
and adequately trained enforcement personnel; tribal
members exercising off-reservation rights must have
official tribal identification; and the state and the Chip-
pewa must engage in a full exchange of harvest, scien-
tific, and management information.

Lac Courte Oreilles Band of Lake Superior Chip-
pewa Indians, et al. v. State of Wisconsin, et al., 686
F.Supp. 266 (W.D. Wis. 1988) (LCO V). At the request
of the state, this phase of the litigation focused on
quantifying the “modest standard of living” referred to
in earlier rulings. Relying on the testimony of an econo-
mist, the court found that the Chippewa could not meet
their modest living needs from the available harvest,
even if they were physically capable of harvesting and
processing it.

The state both challenged the economist’s testimony
and asked the court to allocate the harvest equally be-
tween Indians and non-Indians, as had been done in the
fishing dispute in Washington State. In an opinion
dated June 3, 1988, Judge Crabb declined, however,
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and held that “circumstances present in the State of
Washington are not present in this case in Wisconsin.”

Lac Courte Oreilles Band of Lake Superior Chip-
pewa Indians, et al, v. State of Wisconsin, et al., 707
F.Supp. 1034 (W.D. Wis. 1989) (LCO' VI). This ruling
on March 3, 1989, addressed the issue of the extent, if
any, to which the State of Wisconsin may regulate
Chippewa harvest of walleye and muskellunge within
the ceded territory. The court rejected the state’s at-
tempt to impose its own regulations on the Chippewa
and ruled, instead, that the Wisconsin bands of Lake
Superior Chippewa could regulate their own harvest,
provided they “enact and implement certain conserva-
tion-based measures” set forth in the opinion. The
court addressed the following specific issues:

* The lakes in which the tribes may harvest fish by
traditional methods. The state sought to restrict tribal
off-reservation fishing by traditional methods to lakes
of 1,000 or more acres. The court found this minimum
size for gillnetting “reasonable and necessary for con-
servation”. It ruled that the Chippewa could harvest
fish by spearing, however, on lakes of less than 500
acres, subject to certain conditions.

* The method of establishing muskellunge harvesf fim-
its. The court found the state’s proposal to place a total
limit on the number of muskellunge harvested “reason-
able and necessary for conservation” and ruled that the
Chippewa must use a total limit in their harvest plan,

* Information required to open a lake for tribal harvest.
Relying on technical information presented during the
trial, Judge Crabb ruled that the Chippewa may spear
or net fish only on lakes that have reliable estimates of
fish populations and may not fish any lake intensively
more than 2 years in succession. Subject to these re-
strictions and the size limitation on lakes available for
gillnetting, the court ruled that the Chippewa may se-
lect the lakes in which to spear and net. They must also
monitor their harvest and provide biological informa-
tion to the state.

* Fish available for Chippewa harvest. The state peti-
tioned the court to allocate between the Chippewa and
other anglers the fish available for harvest. Judge Crabb
declined to allocate the harvest, however, citing Chip-
pewa contentions that the proposed division would be
discriminatory, was not a conservation measure neces-
sary for species preservation, and represented an at-
tempt to allocate resources without showing that allo-
cation is necessary. The court also reiterated the LCO
IV ruling that the state’s “right to regulate the exercise
of treaty rights in the interests of conservation arises

only if the state can show that conservation goals can-
not be met by regulating the harvest of non-Indians.” Tt
ruled that the Chippewa have the right to take the full
safe harvest of walleye and muskellunge from any lake
they select for fishing by traditional, high effacmncy
methods, subject to certain conditions.

Lac Courte Oreilles Band of Lake Superior Cfup-
pewa Indians, et al. v. State of Wisconsin, et al., 740
F.Supp. 1400 (W.D. Wis. 1990) (LCO VII). Through
continuing negotiation, the state and the Chippewa re-
solved many issues related to the harvest of wild rice,
deer, and small furbearing species as well as walleye
and muskellunge. By 1990, only a few disputed issues
remained, but those few included the frequently de-
bated issue of allocation of resources between the
Chippewa and other Wisconsin citizens.

Judge Crabb expressed concem in this May 9, 1990,
decision about differences between circumstances in
Wisconsin and those in the State of Washington, where
a bitter fishing rights dispute was resolved by dividing
the harvest equally between Indians and non-Indians.
She decided, nevertheless, to allocate the harvestable
resources equally. Noting that Indian resource rights
are limited to lands not privately owned, the court
ruled that this circumstance cannot be used to deny the
Chippewa their share of the harvest. The court also
ruled that when conservation rules or harassment pre-
vent fishing on certain lakes, it may be necessary to
allow the Chippewa to harvest more than half of an-
other lake’s fish resources.

Although the court allocated to the Chippewa an
equal share of all the resources within the ceded terri-
tory, it found that they may exercise their treaty rights
only on public lands. When hunting or trapping on pri-
vate lands, they are subject to state regulations.

The court denied Chippewa petitions to permit deer
hunting during summer months and to permit “shin-
ing”, that is, night hunting of deer with lights. In both
instances, Judge Crabb cited safety concerns as the ba-
sis for her ruling. She also denied the state’s petition to
prohibit Indian deer hunting during the 24 hours imme-
diately preceding the opening of the state deer gun sea-
son, The state urged the prohibition because of possi-
ble misconduct by non-Indians, but the court found it
inappropriate to regulate Indian huntmg rights in order
to accommodate concerns about the conduct of non-
Indian hunters.

Finally, the court rejected the Chippewa argument

that trapping should be allowed in the beds of rivers, o
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streams, and artificial flowages that are in private
ownershlp

‘Lac Courte Ore:]les Band of Lake Superior Chip-
pewa Indians, et al. v. State of Wisconsin, et al., 749
F.Supp. 913 (W.D. Wis, 1990) (LCO VIII). This Octo-
ber 11, 1990, ruling addressed the:issue of monetary
damages for past deprivation of Chippewa treaty
rights. The state challenged a 1984 ruling by Judge
Doyle, who had written that states are not immune to
suits by Indians. The state asserted that recent U.S.
Supreme Court decisions had undermined the basis for
Judge Doyle’s ruling. Judge Crabb agreed about the ef-
fect of recent decisions and observed that the Chip-
pewa “cannot pursue their claim for damages against
the State of Wisconsin difectly; they may do so only
through the United States.” Similarly, states may not
sue Indian tribes uriless they have congressional autho-
rization. Judge Crabb concluded her opinion with these
words:

The result of applymg the Supreme Courts Eleventh
- Amendment analysis leaves the plaintiff tribes without an ad-
- equate remedy for the wrongs they have suffered. After more
. than sixteen years of litigation during which this court and ..
the Court of Appeals for the Seventh Circuit have deter-
‘mined that the State of Wisconsin has violated plaintiffs’
treaty rights for over 130 years, plairitiffs are left with no
means of recovering monetary damages from the state ex-
_cept in the unlikely event that.the United States joins this suit
on their behalf. I find this result wholly at odds with’ the
promises made to pEamtlffs in the treaties of 1837 and 1842.
Nevertheless, | am not free to rule otherwise, despite the
consequences to plaintiffs, who have experienced all too
often the hollowness of the promises made to them.

Lac Courte Oreilles Band of Lake Superior Chip-
pewa Indians, et al. v. State of Wisconsin, et al., 758
E.Supp. 1262 (W.D. Wis. 1991) (LCO IX). The opinion
issued February 21, 1991, ruled on the question of
whether the off-reservation rights reserved under the
treaties include the right to harvest commercial timber
resources in the ceded territory. Judge Crabb held that
the Chippewa “never contemplated retaining a usufruc-
tuary right to harvest timber commercially .... because
harvesting and selling timber were not among [their]
usual and customary activities at the time the treaties
were signed.” Commercial logging, she wrote, “is not
simply a modern means of harvesting but an entirely
different activity from any the Chippewa engaged in at
treaty time.” Judge Crabb recognized, however, that
the Chippewa had used many tree species for particular
purposes, and she ruléd that they may continue to do
s0, subject to obtaining permits from state and county
forest managers. Such permits can be required for gath-
ering miscellaneous forest products such as tree bark,

maple syrup, firewood, and lodge poles provided the
regulations do not discriminate against the Chippewa.
Forest authorities must respond to requests for permits
within 14 days. . -

' Final Judgment. On February 28, 1991, the district

court issued a summary of all the rulings in Lac Courte

Oreilles Band of Lake Superior Chippewa Indians, et al.
v. State of Wisconsin, et al. and gave attorneys an op-
portunity to study the proposed final ruling for any
omissions. The final judgment, No. 74-C-313-C (W.D.
Wis. Mar, 19, 19971), recapitulated the major findings of
the 9 LCO rulings and incorporated a number of stipu-
lations by reference. A copy of the final judgment,
which both the state and the Chippewa bands decided
not to appeal, is printed as Appendix B.

IX. Constitutional Issues

Despite judicial resolution of Chippewa treaty rights
issues, the exercise of off-reservation rights by Chip-
pewa people continues to face opposition. Some who
oppose the retention of treaty-guaranteed rights have
resorted to harassment and violence. Some have
threatened recall elections for certain state legislators
who did not urge the attorney general to appeal the
final judgment. Others have encouraged the Congress
to abrogate or “update” the treaties. This controversy
includes issues related to the following provisions of
the U.S. Constitution:

* Article ], Section 8: The Congress shall have power ... to
regulate commerce with foreign nations, and among the
several states; and with the Indian tribes....

o Article I, Section 10: No state shall enter into any treaty,
alliance, or confederation....

* Article I, Section 2: [The president] shall have power, by

- and with the advice and consent of the senate, to make

treaties, provided two-thirds of the senators present
concur,.

* Article VI: This constitution, and the iaws of the United
States. which shall be made in pursuance thereof; and all
treaties made, or which shall be made, under the authority
of the United States, shall be the supreme law of the land;
and the judges in every state shall be bound thereby, any

_ thing in the constitution or laws of any state to the con-
trary notwﬁhs%andmg

« Article V [Amendment 5]: No person shall be ... deprived

- of life, liberty, or property, without due process of law;

nor shall private property be taken for public use, without
just compensation.

* Artide X! [Amendment 11): The Judicial power of the
United States shall not be construed to extend to any suit
in law or equity, commenced or prosecuted against one of
the United States by Citizens of another State, or by Citi-
zens or Subjects of any Foreign State.
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A. Chippewa Property Rights. The property at is-
sue in the treaty rights controversy consists of the re-
source, or “usufructuary”, rights the Chippewa people
retained when they ceded land to the U.S, government.
As expressed by law professor Renriard Strickland in a
1990 report to the Senate Select Committee on Indian
Affairs: :

A usufructuary right is the right of a person (or group) to
enjoy, use, or harvest something to which that person does
not have actual title... Any person (or group) may reserve a
usufructuary right in property they sell or give to another.

‘Indian case law distinguishes between “aboriginal”
title and “treaty-recognized” title. Aboriginal title has
been described as a “right of occupancy” that the U.S.
government can extinguish without compensating the
original owners for their loss. Treaty-recognized title
refers to title that has been recognized by a federal
treaty or statute. It constitutes a legal interest in the
land that can be extinguished only upon an explicit
statement of congressional intent accompanied by pay-
ment of compensation.

The U.S. Supreme Court ruled in United States v.
Winans, 198 U.S. 371 (1905) that retention of treaty-
recognized rights of use does not necessarily require
that a tribe retain title to the land. The Court reaffirmed
in Washington, et al. v. Washington State Comumnercial
Passenger Fishing Vessel Association, et al, 443 US.

658 (1979) that treaty-recognized rights of use depend

on neither title nor right of permanent occupancy.

" More recently, the 7th Circuit U.S. Court of Appeals
stated in the 1983 LCO I opinion:

...The rule we find emerging from prior cases dealing with
Indian rights is a rather straightforward statement of contract
law, If the Government explicitly promised the Indians a
property interest in land, the Government would be subject
to a claim for compensation if it breached the terms of the
agreement.

Regardless of the monetary implications of abrogat-
ing Chippewa off-reservation rights, Congress has not
taken such action. Since 1960, several resolutions abro-
gating Indian property rights have died in committee,
and Senator Daniel Inouye, chair of the Senate Select

Committee on Indian Affairs, has stated recently that -

abrogation of Chippewa treaties is not among the op-
tions he will present to the Congress.

Another aspect of the property rlghts issue is state
liability for damages as a result of having prevented the
exercise of Chippewa resource rights. In 1966, Con-

- gress enacted Section 1362 of the U.S. Code, which
provides that federal district courts “shall have original

et

jurisdiction of all civil actions brought ‘by anlndlan '
tribe .... wherein the matter in controversy arises under =

the Constitution, laws, or treaties of the United States.”
The U.S. Court of Appeals, 8th Circuit, held in Stand-
ing Rock Sioux Indian Tribe v. Dorgan, 505 F.2d 1135
(1974), however, that the 11th Amendment: barred a
tribal suit against a state and that Section 1362 did not
strip states of their immunity. The U.S. Court of Ap-
peals, 9th Circuit, ruled in Native Village of Noatak v.
Hoffman, 896 F.2d 1157 {1990) that Section 1362 does
permit tribes to sue for damages. To resolve the conflict
between these appeals court decisions, the U.S,

Supreme Court agreed in October 1990 to hear an ap-

peal of the 9th Circuit ruling. That same month, Judge
Crabb ruled that the Chippewa could not “pursue their
claim for damages against the State of Wisconsin di-
rectly” and could seek damages only: if the United

States joined the suit, Her action was affirmed when the

U.S. Supreme Court decided in Blatchford v. Native
Village of Noatak, 501 U.S.

tribal suits for damages. By that time, both the Chip-
pewa bands and the State of Wisconsin had already de-
cided not to appeal Judge Crabb’s decision; and, based

on Blatchford, it appears doubtful that a Chippewa ap-

peal of the district court ruling would have succeeded.

B. Federal Aﬁthority. Constitutional provisions for
negotiating treaties and regulating commerce with In-.
dians suggest that neither the federal nor state govern- -

ment has authority over Indians without their consent.
A recent commentary in the Harvard Civil Rights Civil
Liberties Law Review by Rachel San Kronowitz et al.
asserts that the “true intention of the Constitution was
to serve as a framework for United States-Indian rela-
tions, and not a source of United States power” (italics
in original). Similarly, in the Northwest Ordmance of
1787, the U.S. government pledged itself to protect In-
dian property, rights, and liberty and proclaimed the
“utmost good faith” toward Indian people.

Historians point out, however, that the documents
of 1787 were written at a time when the tribes were

strong and the new U.S. government weak. By the time

Indian cases began to reach the U.S. Supreme Court
early in the 19th century, the balance of power was
shifting. Tribal power was weakening, and the position
of the Supreme Court in the federal system was not-yet

secure. It has been argued that Chief Justice Marshall
framed some of his early decisions with the intent of
making them politically acceptable. In this perspechve,'

Marshall expressed a strong view of tribal soverelg y
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in the 1832 Worcester decision only because by that
time he felt that the Court was secure politically.

Supreme Court decisions thus appear to reveal the
interface of 2-histories: legal and political. As the place
of the Supreme Court in the U.S. system became more
secure, Marshall's decisions showed increasing recogni-
tion of Indian sovereignty. Simultaneously, however,
tribes were becoming weaker militarily and politically.
When later courts examined Marshall’s decisions for
precedents regarding federal jurisdiction over Indian
tribes, they cited early cases that reduced tribal sover-
eignty to a right of occupancy rather than later cases
that recognized tribes as the “third sovereignty” en-
compassed within the United States.

In Martin v. Waddell 41 U.S. (16 Pet)) 367 (1842),
the Supreme Court ruled, for example, that the federal
government held full title to Indian lands, leaving Indi-
ans only a right of occupancy. It further determined in
United States v. Rogers, 45 U.S. (4 How.) 567 (18406)
that the federal government had a right to interfere in
internal tribal affairs and govern Indians. By the late
19th century, the denial of Indian power was virtually
complete. The Supreme Court ruled in Cherokee To-
bacco, 78 U.S. (11 Wall.) 616 (1870) that Congress
could enact legislation in conflict with treaty provi-
sions. A year later, Congress ended treaty making with
Indian tribes and transferred conduct of Indian affairs
from the executive to the legislative branch — an ac-
tion that marked the low point of federal acknowledg-
ment of tribal sovereignty.

When Congress gave itself control of Indian affairs,
it did so by amending an appropriations act with a rider
that prohibited the United States “from recognizing
any Indian nation as capable of making a treaty.”
Thereafter, the federal government conducted Indian
affairs by means of “agreements” which, because they
were considered legislation rather than treaties, were
ratified by both houses of Congress. An analysis by
Kronowitz et al, of the 1871 act that ended treaty mak-
ing asserts that the law violated the separation of pow-
ers doctrine by eliminating a constitutionally enumer-
ated executive power through legislation rather than
constitutional amendment. Barsh and Henderson have
described the consequences of the amendment as
follows:

Treaties, like contracts, are unenforceable except against
those agreeing specifically and expressly to be bound by
them. Legislation, however, is presumed to be legitimate
when enacted, and enforceable against all persons within the
power of the legislature. Consent is neither specific nor ex-
press, but general and implied in the right to vote. Tribal

Indians in 1871 could not vote. Thus what appeared to be a
transfer of responsibility between branches of the federal
government, was in actuality an assertion or arrogation of
the power to govern tribes without their consent.

The 1887 Allotment Act, an attempt at assimilation
that was not abandoned until 1934, reduced the Indian
land base in the United States from more than 140 mil-
lion acres to fewer than 50 million acres. The act pro-
vided for the subdivision of tribal lands into small par-
cels that Indians could acquire in fee simple upon being
judged “competent” and for the sale of “surplus” land
to non-Indians. Both the economic system and life-
style implied by allotment were foreign to most Indi-
ans, and many sold their allotments to pay taxes.

The 20th century has witnessed another swing of
the pendulum. The U.S. Supreme Court, in United
States v. Winans, 198 U.S. 371 (1905), ruled that a
treaty is “not a grant of rights to the Indians, but a
grant of rights from them — a reservation of those not
granted” and has followed this meaning of treaties
since 1905.

The Court decided in Menominee Tribe of Indians v.
United States, 391 U.S. 404 (1968) that hunting and
fishing rights are valuable property rights, abrogation
of which gives rise to a claim for compensation under
the 5th Amendment, and that “the intention to abro-
gate or modify a treaty is not to be lightly imputed to
the Congress.” In Morton, Secretary of the Interior, et
al v. Mancari, et al, 417 U.S. 535 {1974), it ruled that
congressional exercise of power over Indians is “tied
rationally to the fulfillment of Congress’ unique obliga-
tion” to Indians.

As these cases indicate, federal authority over Indian
people and their affairs is broad but far from absolute.
Twentieth century U.S. Supreme Court rulings have re-
peatedly upheld treaty-guaranteed rights. They have
also sustained the power of Congress to abrogate trea-
ties but have constrained that power by reaffirming the
trust relationship of the federal government to Indian

people.

C. State Authority, The Chippewa people arrested
in 1974 for fishing out of season and outside their reser-
vation raised the issue of whether the state has a right
to regulate their activity. Subsequent federal court deci-
sions have established that the Chippewa have retained
their off-reservation hunting, fishing, and gathering
rights, and the district court has described the limited
purposes and conditions under which the state can reg-
ulate Chippewa exercise of their rights.
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Limitations on state authority to regulate off-
reservation hunting and fishing originate with the sov-
ereignty of Indian people. Although case law has estab-
lished that tribes are no longer fully sovereign, they
retain all aspects of sovereignty that have not been
eliminated by treaty or statute. Resource rights re-
served by treaty thus constitute one attribute of tribal
sovereignty. As described by judge and former law
professor William C. Canby, Jr.. “Tribal sovereignty
has ... operated to a considerable degree as a shield
against intrusions of state law into Indian country.”

In contrast to municipalities, which must receive
their powers to act from the states, tribes need no au-

thorization from the federal government, according to

Canby To him, the relevant question regarding tribal
power “is whether any limitation exists fo prevent the
tribe from acting, not whether any authority exists to
permit the tribe to act” (italics in original).

In Williams v. Lee, 358 US. 217(1959), the U.S.
Supreme Court ruled that state law cannot be applied in
Indian country if it interferes with the right of Indians
to make and be governed by their own laws. The Court
further ruled in McClanahan v. Arizona State Tax
Commission, 411 U.S, 164 (1973) that state law can
intrude into Indian country only if it does not interfere
with tribal self-government and only if non-Indians are
involved. The latter case, however, introduced the idea
that Indian sovereignty provides only a “backdrop
against which the applicable treaties and federal stat-
utes must be read” and suggested that courts must ex-
amine, case by case, whether federal law preempts state
law.

Despite differing views of the current extent of tribal
sovereignty, legal literature is virtually unanimous that
treaties take precedence over any conflicting state laws.
This proposition dates from the 1832 Worcester deci-
sion, which rested on 2 principles: constitutional dele-
gation to the federal government of authority in Indian
affairs, and the right of tribes to self-government, free
of state interference. According to the most recent edi-
tion of Cohen’s Handbook of Federal Indian Law, “The
single most important factor in state exclusion is tribal
sovereignty under the protection of federal law.” Fur-
ther, states the Handbook, “broad preemption of state
laws in Indian country has been consistently recog-

nized as a necessary implication from the federal policy
protecting tribal sovereignty.”

Cohen’s commentary emphasizes that the
supremacy clause of the Constitution precludes the ap-
plication of state laws to Indian affairs without specific
congressional authorization. Similarly, a recent study
prepared by Michael H. McCabe and published by the
Midwestern Legislative Conference of the Council of
State Governments points out that states must “recog-
nize that their authority over Indian affairs is limited by
Congressional delegation and is often subject to tribal
consent.”

Analysis of the supremacy clause has led a number
of scholars to conclude that any application of state law
that has not been authorized by Congress is unconsti-
tutional. According to law professor Ralph Johnson, for
example, it was only dicta in Uhnited States v. Winans,
198 U.S. 371 (1905) and Tulee v. State of Washington,
315 U.S. 681 (1942) that suggested that a state can reg-
ulate Indian fishing rights if necessary for conservation.
It was not until the ruling in Puyallup Tribe, et al. v.
Department of Game of Washington, et al, 391 US.
392 (1968) that the U.S, Supreme Court confronted the
issue of state regulation directly, and, in Johnson's
view, “conceded the Indians’ best position without ar-
gument...” Even then, however, the Court ruled that
the state could regulate Indian fishing only if its regula-
tion met appropriate standards and did not dlscrlmlnate
against Indians.

Similarly, a federal district court held in Sohappy V.
Smith, 302 F.Supp. 899 (D.Or. 1969) that a state may
limit Indian treaty fishing “only to the extent necessary
to prevent the exercise of that right in a manner that
will imperil the continued existence of the fish re-
source,” The court rejected the State of Oregon’s con-
tention that “conservation” needs included allocating
the resource among competing groups, perhaps re-
calling the admission of an expert witness that “state
officials used the term ‘conservation’ to mask the fact
that state regulations promoted only non-Indian inter-
ests.” The court also ruled that Indians exercising
treaty-guaranteed rights “were entitled to appropriate
notice and opportunity to participate meanmgfully in
the rule-making process.”
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- Chippewa Spring Spearfishing Harvest, 1985-1990

Year No. Lakes Speared Walleye Harvest Muskellunge Harvest
1985 . o 13 2,716 _ 86
1986 ' 30 6,940 55
1987 e 21,321 . | 196
1988 93 25969 158
1989 _ 102 16,054 118
1990 ' ' 119 25,346 : 303

Source: U.S. Department of Ehe Interior, Casting Light Upon the Waters, 1991, p. 62.

The proscription of state authority in Indian country
appears to have an empirical as well as a constitutional
base. Even when recognition of tribal sovereignty had
reached its lowest point, the U.S. Supreme Court held
in Unfted,Sfa'fésy. Kagama, 118 U.S. 375 (1886) that
tribes “owé rio allegiance to the States, and receive
from them no protection. Because of the local ill feel-
ing, the people of the states where they are found are
often their deadliest enemies.” Many things have
changed since those words were written, but federal
law and court rulings still hold that states have no juris-
diction over Indians and their property within reserva-
tion boundarles without specific congressional authori-
zation. Recent federal court rulmgs in Wisconsin have
further defined state jurisdiction over Chippewa people
who exercise treaty-guaranteed hunting and fishing
rights outside reservation boundaries and have limited
those rights only for the purposes of conservation and
public health and. safety.

The dec151ons reached in Wisconsin parallel those
reached in Mlchlgan in a series of actions begun by the
United States in 1973 to protect the right of Chippewa
Indians living in Mlchlgah to fish in the adjacent Great
Lakes. In United States v. Michigan, 471 F.Supp. 192
(W.D. Mich."1979), the federal district court affirmed
the Indians’ fishing rights, and subsequent proceedings
upheld their right o regulate their own members.

X. Resource Conservation Issues

The state has argued that its reguilation of Chippewa
usufructuary rights is necessary for resource conserva-
tion, and the federal district court, relying on Puyallup,
has established conservation as one of the few pur-
poses for which the state may regulate tribal resource
harvests. The court has ruled, however, that the state
must use the least restrictive alternative and must not
discriminate against Indian harvesters. With specific re-
gard to walleye and muskellunge, the court has ruled
that the Chippewa may regulate their own harvest,

p_r(_)wded they observe certain conservation-based
rules.

Rules ‘'used by the Chippewa incorporate proposals
submitted by the Great Lakes Indian Fish and Wildlife
Commission. (GLIFWC) and certain modifications- re-
quested by the DNR to create a methodology for es-
tablishing a “safe harvest”. The question of what con-
stitutes a safe harvest of walleye and muskellunge has
received more analysis and generated more contro-
versy than perhaps any other phase of the treaty rights
litigation.

A report recently prepared at the instigation of Sen-
ator Daniel Inouye and published by the U.S. Depart-
ment of the Interior addressed concerns about the
health of the fishery resource. The report (cited here-
after as the Inouye report) presents data compiled by a
team of professwnals representing the Wisconsin De-
partment of Natural Resources, the U.S. Fish and Wild-
life Service, the Great Lakes Indian Fish and Wildlife
Commission, the Bureau of Indian Affairs, and the 6
Wisconsin bands of Chippewa Indians. The data relate
to 2 primary questions: Has Chippewa spearing harmed
the resource? Is the fish population in the ceded terri-
tory healthy?

~ Senator Iho'uye, whose comments introduce the re-
port, wrote that he and many others shared

..[a] perception that the fires of controversy were being
fueled by a campaign of misinformation regarding the impact
of Indian treaty fishing on the fishery resource.... Applying
state of the art methods, the results of this jointly-conducied
assessment confirm that fish populations are not being over-
exploited in most cases and that current fish populahons
meet or exceed agreed-upon goals,

The Inouye report states, for example, that there are
2,300 lakes larger than 25 acres in the ceded territory,
of which 859 contain walleye and 603 contain muskel-
lunge. It places the estimated average annual sport har-
vest of these species at approximately 623,525 walleye
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and 9,454 muskellunge, and it reports the 1985-1990
Chippewa harvest in the table on page 14.

Spearfishing opponents have claimed that the Chip-
pewa harvest is harming the resource and must be reg-
ulated in order to preserve fish for sport anglers. The
Wisconsin Department of Natural Resources (DNR)
has characterized sport fishing as self-regulating be-
cause of the great time and effort required to catch each
fish and has asserted that bag limits protect fish popula-
tions from over-exploitation. Indeed, data based on in-
terviews with 28,901 anglers show that 93 percent of
sport anglers who fished in the ceded territory caught
no walleye during the period 1980-1987 and that 51
percent of those who did bag walleye caught only one.
Nevertheless, harvest estimates indicate that sport an-
glers, regulated by bag limits, have taken substantial
numbers of fish. The Inouye report described the effect
of bag limits on the fishery in these words:

Bag limits indirectly control harvest by limiting the
number of fish that an individual angler can keep but there is
no direct control over the total harvest.

If bag limits have little effect on total harvest because
there is no control of the number of anglers fishing for
their limit, what about quotas? Under the fedéral dis-
trict court order, spear fishers must identify the lakes on
which they plan to fish and take no more than a speci-
fied number of fish from each lake. The result is that the
exact number of fish taken by Chippewa spear fishers is
known, and their fishing of a given water body must
stop when they reach the quota set for that lake. The
Inouye report explained the quota approach to harvest
control as follows:

Quotas are based on a predetermined number of fish that
can be harvested. This number protects the fish populations
from the effects of over-harvest and provides direct control
over the fishery if it is adequately monitored.

Although both sport and treaty fishers are subject to
the court order that limits harvests to a “safe level”,
some observers have found an inconsistency in count-
ing every fish speared by the Chippewa while assuming
that sport fishing is self-regulating and will not result in
over-exploitation by non-Indian anglers. The fallacy in
that assumption is evidenced by the following state-
ment in the state’s 1979 fisheries management plan:

Based on current estimates of trends in angler demand ...
there will be an adequate supply of 1% inch and larger fish
through 1990. If only the 13 inch and larger walleye are con-
sidered harvestable ... demand will exceed supply by 1985.

Judge Crabb addressed this issue in the LCO IV deci-

 sion. Regarding reduced bag limits, she wrote:

....these restrictions would have been imposed even if the
tribes’ treaty rights had not been judicially recognized. 1t is
purely fortuitous that the time [or their implementation came
shortly after the start up of Indian spring spearing.

There also appear to be inconsistencies in DNR as-
sessments of the impacts of spearfishing. On the one
hand, George Meyer, administrator of the DNR'’s Divi-
sion of Enforcement, testified in 1989 before the Wis-
consin Advisory Committee to the U.S. Commission
on Civil Rights that fishing stocks in northern Wiscon-
sin will not be reduced or depleted because of spearfish-
ing. He identified the “real issue” as how the fish are
allocated among users. On the other, the department
has reduced sport fishing bag limits but has done so
only on lakes speared by the Chippewa. This practice
may give the appearance that Chippewa activity is re-
sponsible for the reduction.

Strickland has suggested that the practice of reduc-
ing sport fishing bag limits helps the department pres-
sure the Chippewa to “voluntarily” reduce their catch,
which then enables the state to contend it is regulating
non-Indians, not the Chippewa. This, in turn, reinforces
the argument that the Chippewa are to blame for re-
duced bag limits. In 1990, new state fishing regulations
called attention to Chippewa fishing through the fol-
lowing choice of words:

Daily bag limits on walleye will be reduced and muskel-
lunge size limits will be raised on some lakes in response
to Indian harvest goals.... These regulations are apt to
change on short notice.... (Bold face, underlined type in
original.}

Regulations for 1991, which contained county-by-
county lists of special regulations, included the follow-
ing language for counties wholly or partially in the
ceded territory:

...[name] County is in the ceded territory and some badies
of water may have more restrictive bag or size limits.

The number of fish taken by the Chippewa and crit-
ics' concern about the impact of that harvest on the
sport fishery have received wide attention. Some media
have also publicized tribal hatching, rearing, and
restocking efforts. The Lac du Flambeau band, for ex-
ample, has operated a hatchery since 1936. In 1989, the
band released approximately 27 million walleye fry,
735,000 walleye fingerlings, 200,000 muskellunge fry,
and 1,000 muskellunge fingerlings. Strickland has
pointed out that many non-Indians fish on the reserva-
tion, and it is estimated they take 90 percent of the
walleye catch on the Lac du Flambeau reservation.
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Since 1983, when the federal court affirmed Chip-
pewa off-reservation resource rights in LCO ], state and
tribal officials have worked together in many ways. In
September 1991, plans for expanding state-tribal co-
operation were announced. Projects tentatively se-
lected include walleye and lake trout rearing and stock-
ing, sturgeon production, and increasing tribal natural
resource enhancement capabilities.

XI. Racism and Information Issues '

Long before Chlppewa people resumed exercise of
their off-reservation resource rights, Indians through-
out the United States encountered racism. A task force
established by the U.S. Department of Justice in 1972
“found full-scale and widespread' racial discrimination
against Indians.” - - The U.S. Commission on Civil
Rights noted in 1981 that Indians have been viewed as
an “inferior rage” since colonial times and that “racism
has served to justify a view .... that Indians are not enti-
tled to the same legal rlghts as others in this country.”
The commission asserted that the }udlClary of the
United States “has also lent support to the myth of In-
dian inferiority.”

Such allegations find support in legal com‘mentaries
that examine certain premises upon which courts have
relied. The assertion of federal over-state authority in
the U.S. Supreme Court Kagama ruling, for example,
appears to rest on a prejudiced view of Indlans

These Indian tribes are wards of the natlon. They are -corﬁf
munities dependent on the United States. Dependert largely
for their daily food. Dependent for their political rights....
From their very weakness and helplessness, so largely due to
the course of dealing of the Federal Government with-them
and the treaties in which has been promised, there arises the
duty of protection, and with it the power (italics in original). - -

Cohen found that the power over Indians claimed in
Kagama came not from the Constitution but from the
Court’s perception that Indians need protection — a
view that, in turn, depended on a perception of Indians
as inferior. As attorney. Irene Harvey has. observed,
“By fabr’icating infériorities in Indians, the Court justi-
fied rule over them.” Or, as expressed by law professor
Newton,. e s .

.one key to:the Court's finding of a congressional guardi- .
anshlp power over, Indlans was its, view, oE their racial and
cull:ural 1nfer10r1ty :

Discussions of rac1sE perceptlons of Indlans often fo-
cus on lack of information, especially lack of accurate
information, as a condition that féeds racism. Ata 1977
hearing before the Senate Select' Committee on indian

Affairs, Mel Tonasket, an Indian from the State of
Washington, testified:

I think a lot of the bacllash coming’ from the common
citizens is mainly out of ignorance, because of the lack of
educatioral systems to teach anything about Indians, about
treaties.... When the population really doesn't know what the
rights are and what the laws say, they have to make judg-
ment decisions based on what the media puts out to them or
what a pohhcmn [says] h

That same year, the American Indian Pohcy Review
Commission established by the U.S. Congress
reported

Or_1e of the greatest obstacles faced by the Indian today ....
is the American public’s ignorance of the historical relation-
ship of the United States with Indian tribes and the lack of
general awareness of the status OF the American Indian in our

- 'society today.

Similarly, a 1989 report by the Wisconsin Advisory
Committee to the U.S. Commission on Civil Rights
cited “numerous complaints regarding the lack of pub-
lic knowledge about Indian treaty rights.” The commit-
tee also “found that tensions between Indians and non-
Indians have been present for many years in northern
Wisconsin” but “have transformed into increased racial

hostility and fears of violence” since judicial affirmation @

of off-reservation resource rights.

The extent of public ignorance regarding the Chip-
pewa treaty rights controversy has been revealed in 2
recent surveys. The Survey Center of St. Norbert Col-
lege, which conducted telephone interviews with 514
Wisconsin residents durmg March and April 1990,
found that only 6 percent of those surveyed answered
all 3 of the followmg queshons correctly:

Do you happen to know are these Chippewa Indian Trea-
ties between Chippewa Indians and the Wisconsin State
Government, or are they between Chippewa Indians and the
U.S. Federal government, or are you not sure? '

Do you happen to know, did the U.S. Federal Courts give
the Chippewa Indians these hunting, fshing, and gathering
rights, or have the Chippewa Indlans always had thcse rlghts :
or are you not sure?

Do vou happen to'kncw, do the Chippewa Indian Treaties
allow them £5 take unlimited numbers of fish and g:ame; oris
there a limit to how miuch fish and game they can take, or are
you not sure?,

Slmﬂarly, a 1990 study directed by sociologist Law-
rence Bobo of the University of California at Los Ange-
les found that only 9 percent of the 784 Wisconsin res-
idents surveyed'were able to respond correctly to all 3
of the following questions: - :
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As far as you know, do the Chippewa Indians cooperate
with the State in monitoring the fishing and deer hunting of
tribal members?

To your knowledge, do any of the Chippewa Indian bands
have fish rearing and stocking programs?

As far as you know, do the court rulings on Chippewa
Indian treaty rights allow the Chippewa unlimited fishing
rights in Treaty Wisconsin?

The Bobo research team also found a statistically sig-
nificant correlation between knowledge and level of ed-
ucation, as well as between knowledge and attitudes.
Fifty percent of those who answered all 3 questions
correctly favored Chippewa fishing rights compared to
only 13 percent of those who answered all 3 incor-
rectly,  Moreover, 85 percent of those with more accu-
rate information opposed efforts to terminate treaties,
compared to only 62 percent of those with less accu-
rate information. Bobo's research. results have.led him
to conclude that

..schools and' information campaigns can probably play

. an'important role in resolving the treaty rights dispute. Level
of education contributes to the accuracy of the information
individuals are likely to possess on the treaty rights issue.
The better educated are also less likely to held negative
images of American Indians. Knowledge, stereotyping and
level of education directly shape attitudes toward treaty
rights and knowledge and stereotyping influence the level of
support for comanagement. Given the low levels of knowl-
edge and these empirical patterns ... an informational pro-
gram about the treaties and enhanced discussion of the
American Indian experience in the schools'would probably
encourage a more tolerant response to the treaty rights issue.

The St. Norbert survey suggests that Wisconsin res-
idents support such an informational program. In re-
sponse to a question about requiring all elementary and
secondary schools in Wisconsin' to teach students
about Indian culture, history and government, 74 per-
cent of those surveyed answered affirmatively. A St.
Norbert followup survey conducted in April 1991, in
which 55 percent of respondents said they support the
exercise of treaty rights, also found support strongest
among those aged 18-24 (83 percent) and college grad-
uates (69 percent)

Before any of these surveys was available, the. WIS-
consin Legislature included the {ollowing provisions in
1989 Wisconsin Act 31:

[The state superintendent shall] In coordination with the
American Indian language and culture education board, de-
velop a curriculum for grades 4 te 12 on the Chippewa Indi-
ans’ treaty-based, off-reservation rights to hunt, fish and
gather. {S. 115.28 {17) (d), Wisconsin Statutes)

[Each school board shall provide an instructional program
_demgned to give pupils] At all grade levels, an understandmg

of human relations, particularly with regard to American In-
dians, Black Americans and Hispanics, (S, 118,01 (2) (¢) 8,
Wisconsin Statutes)

[Each school board shall] Beginning September, 1991, as
part of the social studies curriculum, include instruction in the
history, culture and tribal sovereignty of the federally recog-
nized American Indian tribes and bands located in this state
at least twice in the elementary grades and at least once in
the high school grades. (S. 121.01 {L) (4), Wisconsin Statutes)

To implement these laws, the Wisconsin Department
of Public Instruction has sponsored conferences for ed-
ucators, prepared extensive resource guides. for teach-
ers, and developed classroom activity units concerning
the histories, cultures, and tribal governments of Wis-
consin Indians. The department’s American Indian His-
tory and Culture Program plans to create additional re-
sources to help teachers meet the requ1rements of the
law. :

Troubled economic conditions as well as ignorance
and misinformation have been cited as contributors
to the conflict about the exercise of off-
reservation resource rights. Although northern Wis-
consin was' experiencing poverty and unemployment
before the resumption of off-reservation hunting, fish-
ing, and gathering, certain groups have used racist ap-
peals to blame the Chippewa for these deteriorating
conditions and have alleged that spearfishing. has
caused declines in tourism and sport fishing. Reports by
the Wisconsin Department of Development have con-
tradicted such claims, however, and have suggested, in-
stead, that tourism is flourishing. Perhaps Professor
Strickland identified the villain in this scenario when he
wrote that northern Wisconsin's economic distress

“provides a fertile bed for the explo:l:atlon of fear and
frustration”.

Other coincident conditions have been cataloged by
historian-David Wrone. Many of today’s tourists seek
amenities unavailable at aging, rustic resorts. Long
weekends are replacing week-long vacations. Fishing
itself is being affected by water pollution and shoreline
developments that destroy spawning beds. And, al-
though Wrone found “the focus of advertlsmg, the
thrust of the resort business psychology, | is locked on
the theory that tourists go north to fish”, a 1987 study
by the University of Wisconsin-Extension found that
only 8.3 percent of tourists cited fishing as the main
reason for their trips.

Since 1984, when spearfishing was resumed and op-
position to spearfishing generated attendant media
coverage, there have been complaints of media bias and
media “overkill” as well as acknowledgment that both
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print and broadcast media have documented displays
of racism. On the one hand, the media have shown
treaty rights opponents shouting obscenities and racial
taunts. On the other, as noted by GLIFWC administra-
tor James Schlender, “The search for ‘news’ often looks
for division and glosses over the educational aspect of
reporting current events.” It has been reported, for ex-
ample, that the presence of TV cameras has sometimes
precipitated protest activity. Regardless of whether me-
dia attention has contributed to the nature and extent
of boatlanding demonstrations, critics have accused the
media of failing to cover treaty rights stories accurately
and objectively and of trying, in Schlender’s words, “to
deal with a complex issue through simple messages
conveyed by their headlines, ‘sound bites,” and file
footage.”

X11. Conclusion

The treaty rights controversy has occupied Wiscon-
sin to the extent that more than 80 percent of residents
surveyed in 1990 by both St. Norbert and UCLA re-
searchers reported having heard or read about it. It has
stirred deep emotions and moved people to action in
ways that are reminiscent of the civil rights disputes of
the 1960s. Despite its regrettable aspects, the contro-
versy now appears to be yielding positive results.

Human Relations. Both the state and the Chippewa
bands have decided not to appeal the district court’s
final order. These decisions permit the parties to change
the focus of their relationships from confrontation to
cooperation. They also enable the parties to redirect
dollars from litigation to economic development and
resource enhancement,

Cooperative efforts to date include cultural aware-
ness training for state government officials, deputiza-
tion of GLIFWC wardens as state conservation war-
dens, and collaboration between chambers of
commerce and tribal representatives to promote tour-
ism. In addition, the new curriculum materials related to
Indian history and culture offer hope that education can
lead to greater understanding and respect.

Resource Conservation. Research compiled in the
Inouye report indicates that new steps have been taken

to determine what actions are needed to maintain or
improve the sport fishery. Evidence of progress in the
resource area includes increasing efforts by the DNR to
evaluate fishery resources; a growing number of coop-
erative efforts between the DNR and the Chippewa
bands; and joint endeavors among community groups,
such as Fish for the Future. Fish for the Future is a coop-
erative venture involving the Bad River and Red Cliff
bands, the Cable Chamber.of Commerce, and a group
of resort owners and sportsmen, Under this program,
eggs from speared fish are collected by volunteers and
tribal biologists, incubated in tribal hatcheries, and fry
provided for rearing ponds operated by Fish for the
Future or for stocking in area waters.

Tuture Prospects. Creating a sound economy and a
climate of mutual cooperation and respect will require
sustained effort by both Indians and non-Indians. The
initiatives now taking shape, however, appear to herald
a new era of collaboration. If these efforts continue,
Wisconsin can look forward to improved relations be-
tween Indians and non-indians and improved fishing
opportunities for both groups. As DNR Secretary Car-
roll Besadny stated in a recent newsletter:

The ending of this legal battle now provides a climate for
cooperation in the North unlike any time since 1974.... By
moving beyond the courtroom ... the dreams of all who want
a North of peace and natural resources harmony can have a
better chance of coming true.

Since the earliest days of Indian-white contact, In-
dian people have viewed treaties as “sacred obliga-
tions”, not mere “temporal agreements”. White settlers
and white governments appear to have taken a differ-
ent view, however. Their dealing with treaties as docu-
ments subject to change has been a continuing issue.

Even today, there are those who claim the treaties
should be “updated”. Those who disagree cite a model
of justice proposed in a dissenting opinion by U.S.
Supreme Court Justice Hugo Black in Federal Power

Commission v. Tuscarora Indian Nation, 362 .S. 99

(1960):

Great nations, like great men, should keep their
word.
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Appendix A

Excerpts from Selected Treaties Between the Chippewa and the United States

Treaty of 1836 (cedmg portlons of northern
Michigan): :

Article 13: The Indxans stIpuIate for the nght of -

hunting on the lands ceded, with the other usual privi-

leges of occupancy, until the land is requ1red for -

settlement.

Treaty of 1837 (ceding portions of eastern Minne-
sota and northwestern Wisconsin):

Article 5: The privilege of hunting, fishing, and gath-

ering the wild rice, upon the lands, the rivers and the -

lakes included in the territory ceded, is guaranteed to
the Indians, during the pleasure of the President of the
United States.

. Treaty of 1842 (cedmg remaining lands in Wiscon-
sin and Michigan): S

Article IL. The Indians stipulate for the right of hunt-

ing on the ceded territory, with the other usual privi-
. leges of occupancy, until required to remove by the
President of the Unitéd States....

Treaty of 1854 (ceding remaining lands in

_Mlnnesota) ;

Article XI: And such of them as re51de in the territory

~ hereby ceded, shall have the tight to hunt and fish

ther_éin;;uh__til cherwi's_'e Qrdered*by the President.

Source: A Guide to Understanding Chippewa Treaty nghts Odanah The Great Lakes Indlan Fish and Wildlife

Commission, 1991.
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Appendix B

Final Judgment of -Judge Barbara Crabb in Lac Courte Oreilles
Band of Lake Superior Indians et al. v. State of Wisconsin et al.,
March 19, 1991*

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN

LAC COURTE OREILLES BAND OF
LAKE SUPERIOR CHIPPEWA INDIANS;
RED CLIFF BAND OF LAKE SUPERIOR
CHIPPEWA INDIANS; SOKAOGON
CHIPPEWA INDIAN COMMUNITY,
MOLE LAKE BAND OF WISCONSIN;
ST, CROIX CHIPPEWA INDIANS OF
WISCONSIN; BAD RIVER BAND OF
THE LAKE SUPERIOR CHIPPEWA INDIANS;
LAC DU FLAMBEAU BAND OF LAKE
SUPERIOR CHIPPEWA INDIANS,

Plaintiffs, FINAL JUDGMENT

v, 74-C-313-C

STATE OF WISCONSIN, WISCONSIN NATURAL
RESQURCES BOARD, CARROLL D. BESADNY,
JAMES HUNTOON, and GEORGE MEYER

Defendants,
and

ASHLAND COUNTY, BURNETT COUNTY,

FLORENCE COUNTY, LANGLADE COUNTY,

LINCOLN COUNTY, MARINETTE COUNTY,

WASHBURN COUNTY, and THE WISCONSIN

COUNTY FORESTS ASSOCIATION, INC.,
Intervening Defendants.

*As amended on March 22, 1991, to comrect a spelling error,

Reprinted by permission of the Wisconsin Academy of Sciences, Arts and Letters from Chippewa Treaty Rights: e
The Reserved Rights of Wisconsin’s Chippewa Indians in Historical Perspective, a special issue of Transactions, by
Ronald N. Satz, Graduate School Dean and Professor of American Indian History at the University of Wisconsin-

Eau Claire. :
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Tudgment is entered as follows:

The usufructuary rights retained by plaintiffs as a consequence of the treaties
they entered into with the United States of America in 1837 and 1842 include rights
to those forms of animal life, fish, vegetation and so on that they utilized at treaty
time, set forth in the facts sections of the opinions entered herein on February 18,
1987 and February 21, 1991. Also, plaintiffs have the right to use all of the methods
of harvesting employed in treaty times and those developed since. Plaintitfs’ refained
usufructuary rights do not include the right to harvest commercial timber. They do
include the right to gather miscellaneous forest products, namely,.such items as
firewood, tree bark, maple sap, lodge poles, boughs and marsh hay.

The fruits of the plaintiffs’ exercise of their usufructuary rights may be traded
and sold to non-Indians, employing modern methods of distribution and sale, as
set forth in the opinion entered on February 18, 1987,

The usufructuary rights reserved by the plaintiffs in 1837 and 1842 have been
terminated as to all portions of the ceded territory that are privately owned as of
the times of the contemplated or actual attempted exercise of those rights.

Plaintiffs” modest living needs cannot be met from the present available harvest
even if plaintiffs were physically capable of harvesting, gathering and processing
it. The standard of a modest living does not provide a practical way to determine
the plaintiffs’ share of the harvest potential of the ceded territory.

The state defendants will continue to bear the responsibility and authority for the
management of all of the natural resources of the state except as provided herein.

Defendants are enjoined from interfering in the regulation of plaintiffs’ off-
reservation usufructuary rights to harvest walleye and muskellunge within the ceded
territory in Wisconsin, except insofar as plaintiffs have agreed to'such regulation
by stipulation. Regulation of plaintifts’ off-reservation usufructuary rights to harvest
walleye and muskellunge within the ceded territory is reserved to plaintiffs on the
condition that they enact and keep in force a management plan that provides for
the regulation of their members in accordance with biologically sound principles
necessary for the conservation of the species being harvested, as set out in the
opinion entered herein on March 3, 1989, as amended on April 28, 1989. The
efficient gear safe harvest level shall be determined by the methods described in
the opinion and order of this court of March 3, 1989, as supplemented and amended
by proceedings in court on March 28, 1989, the court’s order of March 30, 1989
(R. 996) and the court’s order of April 28, 1989. In the event of a dispute in
determining the safe harvest level for any lake that cannot be resolved by the parties,
the determination shall be made by the Department of Natural Resources.

Defendants are enjoined from interfering in the regulation of plaintiffs’ hunting
and trapping on public lands within the ceded territory in Wisconsin, except insofar
as plaintiffs have agreed to such regulation by stipulation, on the condition that
plaintiffs enact and keep in force an effective plan of self-regulation that conforms
to the orders of the court.

Al of the harvestable natural resources to which plaintiffs retain a usufructuary
right are declared to be apportioned equally between the plaintiffs and all other
persons, with such apportionment applying to each species and to each harvesting
unit with limited exceptions as set forth in the order entered herein on May 9, 1990,
and upon the condition that no portion of the harvestable resources may be exempted
from the apportionable harvest. With respect to miscellaneous forest products, the
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total estimated harvest is to be apportioned equally between the plaintiffs and all
other persons, with such apportionment applying to each type of miscellaneous
forest product and to each state or county forest unit or state property on which the
gathering of miscellaneous forest products is permitted,

The defendants and intervening defendants may regulate the plaintiffs’ gathering -

of miscellaneous forest products through the application of Wis. Admin. Code
Section NR 13.54 and Proposed County Regulation Sectlon 3.

Defendants are enjomed from enforcing those portions of Section NR 13. 32(2)(f )
and Section NR 13.32(r)(2)(b) that include a percentage of “‘public land"’ as an
element of the formulés for determining the maximum tribal antlerless deer quota
(in Section NR 13.32(2)}f)) or the maximum tnbal fisher quota (in Section NR
13.32(r)(2)(b)).

Plaintiffs may not exercise their usufructuary rights of hunting and fishing on
private lands, that is, those lands that are held privately and are not enrolled in the
forest cropland or open managed forest lands program under Wis. Stat, ch. 77 at
the time of the’ contemplated or actual attempted exercise of such rights. Plaintiffs
may not exercise their usufructuary rights of trapping on private lands or those
lands that are enrolled in the forest cropland or open managed forest lands program
unider Wis. Stat, ch.”77. Plaintiffs are subject to state hunting and trapping regu-
lations when hunting or trapping on private lands. For purposes of plaintiffs’ trapping
activities, privately owned stream beds, river bottoms and overflowed lands are
private lands unless and untll state law having state-w1de effect is changed to allow
such activities. '

Defendants may enforce the prohlbition on summer deer hunting contained in
Section NR 13.32(2)(e) until such time as plaintiffs adopt a regulatmn prohibiting
all deer hunting before Labor Day.

Defendants are prohibited from enforcing that portion of Section NR 13.32(2)(e)
that bars tribal deer hunting during the twenty-four hour period immediately pre-
ceding the opening of the state deer gun period established in Section NR 10.01(3)(e).

Defendants ‘may enforce the prohibition on shining of deer contained in Section

- NR 13.30(1)(q) until such time as plaintiffs adopt regulations identical in scope

and content to Section NR 13.30(1)(q). _

With respect to the exercise of any of plaintiffs’ off-reservation usufructuary
rightts not expressly referred to in this judgment, the state may regulate only in the
interest of conservation and in the interest of public health and safety, in accordance
with the apphcable standards set forth in the opinion entered herem on August 21,
1987.

“The following stipulations by the plaintiffs and defendants and consent decrees
are incorporated into this judgment as though fully set forth herein:

Docket Number Subject

Joint Exhibit . - Stipulation as to the Boundaries of the Territory Ceded by the
p-54 from Treaties of 1837 and 1842 (Incorporated into Order of Feb. 23,
12/85 Trial = 1987, R. 452)

R. 330 Stipulation that the issue of the use of Lake Superior under the

Treaty of 1842 shall not be adjudicated in this case, but is re-
served for litigation at later time '

91-RB-1

December 1991




=
— 3

Chippewa Off-Reservation Treaty Rights

23

Docket Number

Subject

R. 511
R. 912 _
R. 913
R. 914

R. 1167

R. 1222

R. 1271
R. 1289

R. 1568

R. 1607

Stipulation on Blologlcal and Certain Remarmng Issues in Re-
gard to-the Tribal Harvest of Walleye and Muskellunge (Incor-
porated into Order of March 3, 1989, R. 991)°

~ Stipulation on Fish Processing in Regard to-the Tribal Harvest

of Walleye and Muskellunge (Incorporated into Order of March
3, 1989, R. 991) SR

Stipulation on Gear Identification and Safety Marking in regard
to the Tribal Harvest of Walleye and Muskellunge (Incorporated

into Order of March 3, 1989; R. 991)

Stipulation on Enforcement and Tribal Court Issues in regard to
the Tribal Harvest of Walleye. and Muskellunge (Incorporated
into Order of March 3, 1989, R. 991)

Stipulation in regard to. the Tnbal Harvest of the White-tailed
Deer on issues relatéd to'the (1) Biology of Deer Management,
(2) Tribal Enforcement and Preemption of State Law, (3) Sale
of Deer,. (4) Wild Game Processing, (5} Management Authority
and (6) Ceremonial Use (Incorporated into Order of May 9; 1990,

R. 1558) . L .

Stipulation and Consent Decree in regard to the Tribal Harvest
of Wild Rice on issues related to the (1) Biology of Wild Rice,
(2) Tribal Enforcement and Preemption of State Law, and (3)
Management of Wild Rice

Stipulation of Uncontested Facts relevant to Contested Issues of
Law in regard to the Tribal Harvest of Furbearers and Smalil
Game (Incorporated into Order of May 9, 1990, R. 1558)

Stipulation and Consent Decree (R. 1296) in regard to the Tribal
Harvest of Fisher, Furbearers and Small Game (Incorporated
into Order of May 9, 1990, R. 1558)

Stipulation and Consent Decree (R, 1570) in regard to the Tribal
Harvest of Fish Species Other than Walleye and Muskellunge

Stipulation and Consent Decree in regard to the Tribal Harvest
of (1) Black Bear, Migratory Birds, Wild Plants, and (2) Mis-
cellaneous Species and Other Regulatory Matters

Except as otherwise specifically provided by the parties’ stipulation (R. 1607),
defendants may enforce and prosecute in state courts violations of the state boating
laws in Wis, Stat. Ch. 30 and Wis. Admin. Code Ch. 5 committed by members
of the plaintiff tribes engaged in treaty activities even if the plaintiff tribes have
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adopted identical boating regulatlons for the off-reservation treaty activities of their
members.

Prlaintiffs’ failure to enact an effective plan of self- rcgulatlon that conforms with
the orders of the court, or their withdrawal from such a plan after ¢nactment, or
their failure to comply with the provisions of the plan, if established in this court,
will subject them or any one of them to regulation by defendants.

This judgment is bmdmg on the members of the plaintiff tribes as well as on the
plaintiff tribes.

Defendants are immune from liability for money damages for their violations of
plaintiffs’ treaty rights.

Plaintiff Lac Courte Oreilles Band of Lake Superior Chippewa Indians is entitled
to actual attorneys’ fees and costs for work performed in phase one of this litigation
in the amount of $166,722.24, which amount has been paid.

-Costs are awarded to plaintiffs and to the defendants and intervening defendants.
to the. extent. they are prevailing parties within the meaning of Fed. R. Civ. P.
54(d).

This judgment is without prejudice to apphcatlons for additional attorneys’ fees
for work performed in phase two of the litigation.

The third-party complaint against the third-party defendants United States of
Anmierica, William Clark, Secretary of the United States Department of the Interior
and John Fritz, deputy assistant secretary of Indian Affairs, Bureau of Indian Affairs,
is dismissed.

The motion of plaintiff Lac Courtc Orellle{s} Band of Lake Superior Chippewa
Indians to join the United States of America as an involuntary party plaintiff is
demed as-untimely.

Approved as to form this 19th day of March, 1991,
Barbara B. Crabb

District Judge

Entered this 19th day of March, 1991,
Joseph W. Skupniewitz, Clerk of Court
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