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The Amendment Process 

The way of constitutional amendment in 1 iisconsin is eY-f!Cting by design. 
In the 1969 Session of the Legislature, only 4 out of 41 first consJ.deration 
amendments introduced achieved passage. 

Passage on first consideration is a mere third of the enactment process. 
In order to reac.ll the final goal of altering Wisconsints Constitution, eadt of 
these pr~sals nrust be stamped vlith approval by t:m 1971 Legislature. And, 
bearing 1ts dual legislative blessing, the proposed amendment then goes to the 
polls in a state-wide referendum. Only '-!hen that obstacle is cleared do you 
finally change the basic lat'f of the state -the lfisconsin Constitution. 

This lengthy and harrorlng procedure has existed in Section 1, 1\rticle XII 
of the Constitution since adoption. It has served the people of Wisconsin 
reasonably well. 11ithout preventing needed change, the procedure has assured 
that eadt proposed amendment receives extensive reviel'l before it becanes a part 
of the Constitution. Of the 39 amendments submitted to the people beginning 
''lith the election of April 1960, 32 have been ratified and 7 have been rejected. 
Titus, 11hile some other state constitutional provisos have been dtanged again and 
aga:i.n, no alteration has ever been effected in Section 1, Article XII in 122 
years. 

(Article XII) Section 1, "Any amendment or amendments 
to this constitution may be proposed in eitl1er l10use of 
the legislature, and if the same shall be agreed to by a 
majority of the members elected to each of t:1e two houses, 
sud1 proposed amendment or amendments shall be entered on 
their journals, ldth t:1e yeas and lUo/S taken thereon, and 
referred to the legislature to be chosen at the next gen
eral election, and shall be published for three months pre
vious to the time of holding such election; and if, in the 
legislature so next chosen, sudt proposed amendment or 
amendments shall be agreed to by a majority of all the mem
bers elected to eadt !10use, then it shall be the duty of t'le 
legislature to submit such proposed amendment or amendments 
to the people in sud1 manner and at such time as the legis
lature shall prescribe; and if the people shall approve and 
ratify such amendment or amendments by a majority of the 
electors voting thereon, sud1 amendment or amendments shall 
become part of t:1e constitution; provided, that if more t:1a11 
one amendment be su!Jmitted, they si1all be submitted in such 
manner that the people ma:y vote for or against such amend
ments separately." 

The 1969 Uisconsin Legislature, prior to its recess on January 16, 1970, 
gave ttfirst consideration" approval to 4 of the 41 constitutional amendments 
submitted to it. The Secretary of State is directed by statute to· publish in 
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the official state nev1spaper, the !IISCONSIN STJ\Tl1 JOURNAL, on the first Tuesday 
of each of the 3 montlJS immediately preceE>ding the general election, all 
proposed constitutional amendments that were approved for fue first time by the 
last legislature (the 1969 session). 

llefore these 4 proposed amendments can be placed on t'ce ballot to be 
submitted to the people for ratification or rejection, t:ley must be approved 
again, in identical fashion, by the 1971 Legislature. T.1erefcr.re, each step of 
the legislative process for these proposals must be duplicated in the 1971 
S<Cssion (introduction, committee hearings, a possible public hearing, adoption 
of the joint resolution in each house by an absolute majority vote and 
enrollment). Joint resolutions are not submitted to the Governor for · approval. 

Whether or not any of these 4 proposed amendments receives second 
consideration by the 1971 Legislature det,Jends on someone reintroducing the 
proposals. The process is not automatic. No legislator or legislative 
committee is required to sponsor or introduce an amendment adopted on first 
consideration by tl~e previous Legislature and no one has precedence to do so. 
Anr legislator \lbo is interested in seeing a particular constitutional amendment 
proposal introduced for second consideration may instruct ~1e Legislative 
Reference Bureau to ready a draft for introduction. Regardless of the original 
sponsor's current attitude tot~ard introduction for second consideration, the 
proposal may be reintroduced. 

Similarly, a citizen may contact tlw Senator or Assemblyman represe..'lting 
his district and ask h:im to make certain tllat the prq10sal is reintroduced. 
Remember that no matter how meritorious a proposed constitutional amendment may 
be, the Legislature cannot act on it unless it is officially placed before it, 
and the only way to do this is by having it introduced in the Legislature in tile 
proper form. 

Although tl1e process of amending the :-asconsin Constitution is admittedly 
quite difficult, the previous 3 sessions of the Legislature have seen an unusual 
number of amendments proposed and eventually adopted and ratified. The 1963, 
1965 and 1967 Legislatures adopted 23 "first consideration" joint resolutions. 
Court decisions, duplication and publication error reduced tbis number to 20, 
Fifteen of t11ese were adopted on second consideration and ratified by the people 
of Wisconsin; they presented 20 separate questions, all of which w·ere adopted, 

Amendments uhich are El. ible to Receive Second Consideration b the 1971 
~ s ature 

T11e 1969 Legislature gave first consideration approv~~ to tl1e following 
joint resolutions proposing constitutional amen&nents: 1969 Senate Joint 
l<esolutions 58 and 63; and 1969 Assembly Joint nesolutions 41 and 74. 

The 4 joint resolutions relate to 4 different articles and sections of the 
tiisconsin Constitution. The constitutional amendment proposals \~ill be 
discussed belmv in the order of the articles and sections Which t.'1ey propose to 
amend or create: 

Art. I, Sec. 24 
Art. IV, Sec. 23 
Art. VI, Sec. 4 
Art. x. Sec. 3 

1969 AJR 74 
1969 f"IR 58 
1969 SJR 63 
1969 AJR 41 

(Enrolled JR 38) 
(Enrolled JR 32) 
(Enrolled JR 33) 
(Enrolled JR 37) 
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Art. I, Sec. 24: Proposed lunendme."lt bY: 1969 AJ1t 74 (JH. 38J 

USB OF SaiCOL BUILDII'!;S 

11lis proposed amenclment to the 1/isconsin Constitution vT<;::ld penni t use of 
public school buildings by "civic, religious or charitable organizations" upon: 
paynent of a reasonable hire for the premises. 

Ti1.o major emphasis here is on use of school premises by religious 
establislunents, for it appP..ars reasonably certain that ordinary "civic" and 
"charitable" activities may wtder present lat•l be accorded periodical use af the 
local schoolhouse, if desired. A sd1oolhouse 0011 may be made available to "any 
responsible resident" for public meetings to ''aid in disselllinating intelligence" 
wtder s. 120.13 (17), ~·lis. Statutes. 

Our Supreme Court has said "... it is well-established la11 in this state 
that neither ~ted pUblic school property nor funds so raised for public 
school purposes can be used for sectarian organized religious purposes." 
~ihmukee County v. carter (1950), 258 Wis. 139, 143, 45 N.l'l'. (Zd) 90. 

The 1969 amendment proposal, introduced in the Assembly by request of 
.state Hepresentatives Heisensel (Rep.), Bradley (P.ep.), Shabaz (Rep.), York 
(Rep.), Jvlathews (Dem,) and 0'!\fal.ley (Dem.) \'IOUld create a new section under 
Mticle I. This section 110Uld supersede all ot.l:ler portions o£ the constitution 
as to the matter of church use of sci1ool property. T:1e text of the section is 
as follows: 

(Article I) Section 24. Nothing in this constitution 
sllall prohlliit the legislature fran authorizing, by lat.-, 
the use of public school buildings by civic, religious 
or charitable orgMizatious during nonschool hours upon 
payment by the organization to the school district of 
reasonable compensation for such use. 

Enrolled Joint l<esolution 38, without dlange enroute to adoption, received 
favorable votes of 95 to 4 in the Assenilly and of 29 to 2 in the state Senate, 

In 2 separate opinions. the Attorney General has held t::mt use of p.iblic 
school property for d1urch !)!lipOSes is illegal at present in l'!isconsin. 

The first of these, 50 Atty. Gen. 79, addressed to the Assembly in 1961 by 
then Attorney General John 11. l<eynolds, was directly in point. It was a response 
to an inquiry as to tlle constitlltionalit>; of a proposed statutory - not 
constitutional - o'lange to allO\'T sclwol boards to grant schoolhouse space to 
churches for religious ~rorship and meetings. 

Attorney General Reynolds said: 

1. That the proposed 11isconsin lm; lV'Ould violate the First limendnent to 
t.'l(} u.s. Constitution. made applicable to a state by t.'le 14th Amendment. The 
Sil,'Ilificant portion of the federal First J\mendment reads: 

Congress shall mal<e no laws respecting an establish-
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ment of religion, or prohibiting the free exercise 
thereof; ••• 

The Attorney General relied chiefly on ifcCollum v. r:oard of Ilducation, 335 
u.s. 203, 68 S. Ct. 461 (1948), for its holding that an Ilhnois use of public 
schools for "released time" instruction in religion in the public school 
violated the First Amendment, 

Since the proposed Bill 1Z7, A. • like\,ise contenr(llated religious 
instruction in t:1e public school, the Attomey General declared: 

... it appears .that the u.s. supreme court Hould hold 
the proposal in Bill No. 1Z7, A. , contrazy to the First 
Amendment of the United States Constitution. (p, 82) 

2. TI1at the proposed bill would violate Section 18, Article I, 
prohibiting legal preference for or use of public funds for "religious 
societies", 

Attomey General l<eynolds cited State ex rel, neiss v. District Board, 76 
lfis. 177, 44 N.H. 767 (1890) • which held reaa:tng of the bible iri public scl1ools 
to violate this provision. He also referred to School. Dist. v, Amold, Zl Uis. 
657 (1867). ldl.ich struck dmm use of a schOolhouse fOr meetings of an 
organization called the "Sons of Temperance" (after the meetings had been going 
on for "several years") • 

The second Attorney General's opinion which relates to this issue was 
published in 1964 by Attomey General George Thompson (53 Atty. Gen. 67). 

!th.ile the direct question Mls whether a school district could lease its 
buses to a private operator, the general language of the opinion (1·1hich ansllered 
the question of State Superintendent Angus B. Hothl-.rell in the negative) has a 
bearing on today's sc.':tool building use proposal. 

A school district is merely an agency of the state 
and has existence solely for the purpose of perfonning 
those activities necessary for the maintenance and oper
ation of an efficient system of public schools ltithin 
the particular locality of its jurisdiction. It has 
only such pmrers as are expressly given to it or implied 
as necessary for the performance of the :functions and 
duties tvhich have been assigned to it. The use of funds 
of a district to acquire or maintain property in order 
to lease or rent to others for private use certainly 
does not come within any of tJ'le :functions of a sc.'lool 
district, In effect, a school district would be financ
ing or subsidizing the private party in his private 
business or operations. Clearly that is no :function of 
a school district. (pp. 69-70) 

In the 1948 JlcC'ollum v. lloard of Education case cited by the Att:omey 
General in his 1961 opillion, the Oiiited States sUPreme Court held a program of 
released time to be unconstitutional pr:illlarily on t.'le grounds that the religious 
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instruction was give11 "in the school building", ilowever, in Zorach v, Clauson, 
343 u.s. 306 (1952), the u.s. Supreme Court again dealt uith a released time 
program and this time ruled it constitutional. One of the deciding factors in 
this decision, in con1parison 1·lith t.'le J>lcCollum case, is ti1at the religious 
instruction was not given in the public sc.'iool building. lis a result of this 
distinction, many people assumed that public schools could not he used for such 
programs even after school 1murs , 'I11e U.s. Supreme Court, however, has not 
}tanded down any decisions since Zorach which might clarify the situation. For a 
more detailed explanation on released time programs, see the discussion relating 
to the amendment to Art. X, Sec, 3, lllhidt proposes to authorize the release of 
students during sd1ool hours for the purpose of religious instruction. 

Art, IV, Sec. 23: Proposed Amemlme."'lt by 1969 SJR 58 (JR 32) 

COUN'IY GOVEHi'K lENT \JNIFOR·II'IY 

Article IV, Section 23 of the Wisconsin f'..onstitution stipulates that "the 
legislature shall establish but one system of town and county government, lihich 
shall be as nearly uniform as practicable, .. " 1969 SJR 8, adopted on second 
consideration and ratified by the electors of the state in the April 1969 
election, amended Section 23 by adding the provision that the existing 
requirem'lnt for uniformity of county government shall not apply to the 
administrative means of exercising p011ers of a local legislative d1aracter 
conferred by the c:onsti tution ll'J?On cotmty boards. It aJ.so stated that the 
legislature may permit all c:otmties to have a chief executive officer with veto 
power over county board resolutions or ordinances (formerly only llilwaul,ee had 
such a ddef executive officer). This ~Ja.S one of many measures requested by the 
Task Force on Local Government Finance and Organization (Tarr Task Force). 

1969 SJR 53 \vas an offshoot of a Tarr Task Force proposal (1969 Senate 
Joint llesolution 44) 1vhich posed 4 constitutional changes for counties -changes 
as to boundaries, county seat location, methods of d10osing county officers and 
the change in uniformity ~1hich is contemplated here, 

llecause each elem'lnt of this proposal was expected to stir controversy, 
the Senate Judiciary committee determined to substitute 4 separate joint 
resolutions for the original padcage resolllt:ion. 'I11us, Senate Joint [~solutions 
55, 56 and 57 and 58 vrere introduced by the COilllTiittee in lieu of the 4-element 
original, Senate Joint Resolution 44. All \'Jere voted down in the Senate except 
Senate Joint Resolution 53. 

The effort to erase the ~·fisconsin constitutional requirement in Section 
23, Article IV, that t01m and county government "shall be as nearly tmiform as 
practicable", as seen in Senate Joint ll.esollltion 58, has been singularly 
long-lived. 

It \\IllS just 99 years ago t.J.ult the first version of this venerable proposal 
uas introduced. That 'l'l!lS Joint Resolution No. 16, A., introduced on February 7, 
1811, by ilssemblyman J. J. &min of Sauk County, resolving: 

That article four of the constitution of the state of Wis
consin is hereby amended by strilcing out section t1·renty-three, 
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which reads as follows: ''l~he legislature shall establisi1 but 
one system of town m1d COU!lty government, which shall be as 
nearly uniform as practicable. 1 

Fran 1963 to 1967, no less than 9 joint Senate or Assembly resolutions 
(for first consideration) addressed to the problem of revoki.'1g constitutional 
towrt-cOUilty uniformity in Wisconsin \fete :introduced, All failed. 

l'lhile often a subject of legislative debate, the proposal to delete the 
cOUilty government uniformity requirement has never yet appeared an the ballot in 
Wisconsin. 'fhis takes nothing away fran the tangential changes i·rhich have been 
made in Section 23, Article IV, by t<~ay of authorizing a county executive in 
populous (over 500,000) counties, wbich was effected in 1962, or to provide that 
l>aid uniformity "shall not apply to t<'le administrative means of exercising 
powers of a local legislative character conferred by section 22 upon tl10 boards 
p£ supervisors of the several counties", 1>1hich lJaS ratified in · 1969. 

. TI1e 1969 piOposal to erase COU!lty govel'lll0011t uniformity (1969 Senate Joint 
j{esolution 58) reads as follows: 

(Article IV) Section 23. The legislature shall est.(lblish 
but one system of tam lliiM eetmty government, which shall be 
as nearly uniform as practicable, 83l!eeflt! that: the reljttire 
11ifift'li ef l:ll!:i:fe:flll4ty shail :aet ftfllllY te the . ll!!!mi:B:istMthe 
lllellfl5 eli: euereis~ fl&!>e'l'! e£ a J:eea:t ler;is1athe e!tau.teter 
eenferred: "" seeti:eft aa tip6ft ifte beaMs ef ~mpef'li'i!18fJ ef 
the severttl: eetmties; but the legislature may provide for 
the election at large once in every 4 years of a chief 
executive officer :in any county with such pm•rers of m1 
administrative character as they may frail time to time pre
scribe in accordance tdth tbis section and shall establish 
one or .. more mtems of county governmerit. 

No amendments to tllis resolution l'rere offered in either house of t.\e 
I,.egislature. It sailed through on a 30 to 0 vote in the Senate, 86 to S in the 
Assembly. 

This proposal would: 

1, Delete the words "and county" frail the uniformity requirement, thus 
requiring one town government to be tantamOUilt to m1y other tom& government 
11hile dropping counties out of tl10 uniformity bind, 

2. Delete all new language regarding an exception for county 
administrative "means", which was inserted in 1969. Hi tll counties disappearing 
from the tD\'111'-County uniformity ligature, it appears superfluous to continue the 
county exception therefrom. 

3. Add a clause at tl1e end of the section stating the positive end of the 
proposed county diversity by declaring the pOI'rer of the Legislature "to 
establish one or more systems of county government". 
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COUNTY CORONERS 

In 1965, the cotmty offices of coroner and surveyor for Hilwaukee cotmty 
1-.rere constitutionally abolished, by an amendment to Section 4, .Article VI of the 
\/isconsin Constitution. A peculiar side effect of thjs amendment is .the fact 
that eotmty surveyors never were mentioned in the state Constitution tmtil the 
day the legislation wiping them out for Nilwaukee cotmty took effect. Until 
April 1965, surveyors ware lumped under "other eotmty officers" in Section 4, 
Article VI. However, "coroners" are, and always have been, constitutionally 
specified eotmty officers in llisconsin, tmder Section 4, Article VI, and it 
tal'es a constitutional amendment to change that. 

The new law implementing the 1965 amendment was chapter 217, laws of 1965, 
effective for most purposes on January 2, 1967. While this was the official 
dawn of the medical examiner system in Wisconsin, Milwaukee had actually run for 
SeV'eral years under a hybrid l·Jhich allowed for both tile constitutional coroner 
and the statutory medical examiner and his staff. 

't'he proposal now tmden~ay in 1969 Senate Joint Resolution 63 does not 
borrow the flat abolition method of the 1965 change. Instead, it gives eotmties 
a choice betl~een an elective coroner or a medical examiner, as follows: 

(Article VI) Section 4. Sheriffs, coroners, registers of 
deeds, district attorneys, and all other county officers 
except judicial officers and chief executive officers, 
shall be chosen by the electors of the respective counties 
once in every two years. The offices of coroner and 
surveyor in counties having a population of 500,000 or 
more are abolished at 1;!-}e eenel:t!s ien e£ the tel'l'lr:l e£ 
effiee _.,i:ft,g ultieh '!his tlllle!'IM.ent: is t.taapte<il. Counties 

have 

may by law to renew 
their security fran time t:bne, in default of giving 
such new serurity their office shall be deemed vacant, but 
the cotmty shall never be made responsible for the acts of 
the sheriff, The governor may remove any officer in tllis 
section nentioned, giving to such a copy of the charges 
against him and an opportunity of being heard in his de
fense, .All vacancies shall be filled by appointment, and 
the person appointed to fill a. vacancy shall hold only for 
the unexpired portion of the tenn to which he shall be ap
pointed and until his suceessor shall be elected and 
qualified, 

Introduced by Senator Rasnusen (Rep.), at t!1e request of the State Medical 
Society of Wisconsin, 1969 Senate Joint Resolution 63 was unchanged l~hen it won 
passage by a 30 to 1 vote in t11e state Senate, 86 to 7 in t!1e Assembly. 
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This proposal would: 

1, Delete obsolete language pertaining to the tellllS of office of the 
now--defunct posts of 14i.lwaulcee county coroner and surveyor. 

2. Allow any county, or several counties acting jointly • to adopt a 
medical examiner system and dispense with the elective office of coroner. 

1'he office of coroner was established in the original state Constitution 
lvhen it was adopted in 1848. Wisconsin cowties, with the exception of 
•·1ilwaukee county, still elect their coroners along >tith other county officers. 
TI1ere are no apparent professional qualifications necessary in seeking and 
obtaining the post of cowty coroner in Hisconsin. TI1e current trend among many 
states is to abolish the elective coroner system and adopt an appointive medical 
examiner system. The State Medical Society of Uisconsin has gone on record as 
supporting attempts to establish a medical examiner system in l'isconsin. 

New to l'Iisconsin, state medical exa111iner systems - with examiners required 
to be physicians - have been in effect for years in other states, such as 
i•laryland, Virginia and llassachusetts. '.!he l•laryland lal-r, for example, called the 
"state PosH·1ortem Examiners Lat.f' dates baclc to 1939. 

liisconsin's medical examiner is not expressly required by statute to be a 
physician. TI1e primary functions of both coroners and medical examiners are set 
forth under s. 59.34 (1), His. Statutes, as follows: 

59.34 CORONER; J:.JEDICAL EXAMINERiulll.JTIES. The coroner 
shall: (1) 1'iike inquest 0~ t:le ae l·lhen required by lat~. 
except that in cowties having a population of 500,000 or 
more such duty and the powers incident thereto shall be 
vested exclusively in the office of the medical examiner 
hereby created. ApJX)intment to such office shall be made 
by the county board of s~ervisors wder ss, 6~.01 to 
63,17. SUch office may be odcupied on a full or part-time 
basis and shall be paid s:uch oonpensation as the COl.mty 
board of supervisors of such COl.mty may by ordinance pro
vide. The medical examiner may appoint such assistants as 
the cowty board shall authorize. lll1enever requested by 
the court or district attorney • the medical examiner shall 
testify to facts and conclusions disclosed by autopsies 
perfonned by him, at his direction, or in his presence; 
shall make physical examinations and tests incident to lillY 
matter of a criminal nature Up for consideration before 
either court or district attorney when requested so to do; 
shall testify as 1111 expert for either such court or the 
state in all matters tlhere such examinations or tests have 
been made, and perfonn such other duties of a pathological 
or medicolegal nature as may be required; and 'l'lithout fees 
or compensation other than t.'le salary provided. 
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Art. X, Sec. 3: Proposed Amendment by 1969 AJR 41 _(JR 37) 

RELEASED TIIlE FOR RELIGIOUS INSTRIJGriON 

Tids constitutional amendment, proposed on first consideration, would 
allow the Legislature to authorize the release of students during regular school 
hours for the purpose of religious instruction. 1969 Assembly Joint Resolution 
41 was introduced by state Representative Harold V. Froehlich (Rep.). It passed 
the Assembly 95 to 4, and the Senate concurred 28 to 4. The proposed amendment 
reads as follm~s: 

(Article X) Section 3. The legislature shall provide by 
law for the establishment of district schools, l'lhich shall 
be as nearly unifonn as practicable; and such schools shall 
be free and 1~ithout d111rge for tuition to all dlildren be
tlreen the ages of .fettr. 4 and t'l•'fll'i't:) 20 years; and no sec
tarian instruction shall oe allOl~ed thereini but the legis
lature b~ law may, for the purpose of religJ.ous mstruction 
outside e distnct scliools fio authorize the release of stu
dents diir;ing regular sChool urs. 

This effort follows closely the initial change, made in 1967 in the 
recital of church-state relations in the Hisconsin Constitution, when Section 
23, Article I, was amended authorizing the Legislature to furnish school 
transportation to parochial students. 

l\lhile the issue of "released t:ime" has never been voted on as a 
constitutional amendment, it has been discussed in legislative halls for more 
than 40 years. 

In 1926, Attorney General Ilerman L. Ekern declared (15 Atty. Gen. 483) 
that a released time program which then had been operated for 2 years by the 
City of Waukesha sd1ool board was violative of both Section lB, Article I, and 
Section 3, Article X of the l'lisconsin Constitution. 

The 1'/aukesha schools had been excusing children for one hour each weelc to 
attend their respective churd1es for religious education. 

In response to an inquiry submitted by John Callahan, then State 
Superintendent of Public Instruction, the Attorney General on December 23, 1926, 
cited Section 18 , Arti<;:le I for its recitals that no "preference be given by law 
to any religious establishn1ents or modes of l'JOrship" and its prohibitory 
language stating "Nor sl111ll any money be drawn from the treasury for the benefit 
of religious societies ... ". 

Conunented Attorney General Ekern: 

• • • T.ae framers of our constitution carefully provided 
that the sd1ools should be free from religious influence 
or control • • • This section prohibits in express tenns 
the payment of any money from the state treasury for the 
benefit of religious organizations. (p. 485) 
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As for Section 3 • Article X, the same portion of 'the Constitution Hhich is 
the object of t'le proposed 1969 amendment, Attorney !'leneral Ekem cited State ex 
rel. Weiss v. District Hoard, 76 Y!is. 177, 220, 44 Il,'t, 767 (1890), for a famous 
pronouncement whiCh has been repeatedly quoted: 

No state constitution ever existed that so completely 
excludes the possibility of religious strife in the 
civil affairs of the state, and yet so fully protects all 
alike in the enjoyment of their mm religion. All sects 
and denominations may tead1 t.~e people their am 
do<:trines in all proper places. Our constitution protects 
all, and favors none, But they must keep eut ef the 
common sd10ols and civil affairs. 

In 1949 (38 Atty. Gen. 281), in response to a question submitted to him by 
the state Senate, Attorney General Thomas E. Fairdlild issueJ an exhaustive 
3-page apinion on "released tilne" proposals in general, 

The question asked 1.ras: 

l!hether or not local scho.ol boards may release students 
during school hours for attendance at religious instruction 
conducted by religious groups outside the school. 

The response of the Attorney General was one \/~lid! raises many questions 
but furnishes no pat answers, He said (pp. 287""'1288): 

Tl1e only conclusion that ca:tl be expressed lli t]l any 
degree ef certainty an t1e basis o£ the present state of 
authorities is that any released time plan t.'lat utilizes 
the tax-established and tll:lMSUpported public school system 
to aid religious greups to spread their faith is in viola
tion of the first amendment of the United States constitu
tion made applicable to tile states by 'd1e fourteenth 
amendment.,. TI1ere is grave question as to the validity 
of any plan that makes use ef a pupil's school time, 
uheth.er off or on th.e school property, and mal<es use of 
sdlool regulations to facilitate attendance far religious 
instruction ... 'fhere is also doubt as to t:1e Validity of 
any plan lhttere school authorities cooperate to the extent 
of releasing ti1e children for religiaus instruction, the 
children remaining under the technical jurisdiction ef the 
public school ••• 

'.!'here is au additional type of plan, frequently referred 
to as "dismissed time." ... As I understand it, under such 
a plan students are dismissed fran school at an earlier 
hour than would nonnally be the case. Heligiaus instruc
tion classes are scheduled by religiaus greups for the 
same hour, but students are free to attond them or not 
attend as they see fit. 'J11e probabilities are that sudl a 
plan 1rould be valid,assuming of course that the facilities 
and compulsion ef the ptblic sc!1ool system are not used, 
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In 1959, Assembly ~lill 281 Has introduced to authorize a system of 
"released time" in the school •~ithout constitutional amendment. 

It proposed an exception to compulsory school attendance laws 1•thid1 reads 
as foll011S! 

40.77 (1) (a) and (c) of t'1e statutes are amended to 
read: 

In an opinion 16 pages 
1~>yrnlds raised numerous 
maintained: 

control a 

long (48 Atty. Gen. 121), Attorner General Jolm ~·r. 
constitutional objections to t.1e proposal. !le 

1. 'I1lat the !Jill contemplates use of "the police p01ifer of the state, that 
is, the sd10ol truant officer • • • to apprehend the child \•Jho absented himself 
from religious instruction and uas running the streets" (p. 131). Attorney 
General f(eytlolds vielfJed t::1is as a violation of the "rig·.lt to vrorship" portion of 
Section 18, Article I, 'Nisconsin Constitution, 

2. 111at the bill would "unquestionably favor t:1ose C::dldren Nhose parents 
belong to organized religions over t.'ftose children who come from homes \~hose 
parents do not belong to an organized religion" (p. 133). The Attorney General 
saw this as trending toward state "control of • • • or any preference" to any 
religion, as barred by Section 18, Article I, Hisconsin Constitution. 

3, '1hat the bill, 1"•hid1 contemplated use of public school porsonnel and 
record keeping, 'i;ould be a use of time and property for <-Thich public sdlool 
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funds were expended." The Attorney General vie1~ed this as objectionable under 
the language in Section 18, Article I, .Jisconsin Constitution which bans use of 
state funds "for the benefit of religious societies •• ," (p. 135). 

This opinion l'<as received by the l!isconsin Assembly on June 30, 1959, TI1e 
next day, July 1, the Assembly indefinitely postponed (defeated) 281, A., by a 
vote of 50 to 44. 

The "released time" controversy has twice been the subject of u.s. Supreme 
Court decisions. 

In 1948, il'J. t·icColluJn V, Board of Education 333 U.S. 203, 68 S,Ct, 461, the 
;li.gh court held a system Of released tiiliil use Of 1111 Illinois public school 
building unconstitutional as in violation of ~1e First f1lllendment to the United 
States Constitution: "Congress shall malce no laHs respecting an establishment 
of religion, or prohibiting the free exercise thereof." 

In 1952, in Zomch v. Clauson, 343 u.s. 306, 72 s.ct. 678, the u.s. 
Supreme Court held t11at a Hew York City program allOI'ring public school students 
by parental request to be "released" for one hour of religious instruction per 
week did not violate the First Jlmendment, 

The difference between these 2 via;rpoints 1-ras the use of public sci:lool 
property in l·lcCollum and the lack of use of such property in Zorach. 

In a 1965 publication of the Institute for L1mrcll-£tate La~r, GeorgetOl'm 
University a sumnary of guidelines to measure the constitutionality of a 
particular released time program was presented as follm·rs: 

It would seem, tl1e11, that released or dismissed time 
programs in t'Ie al>stmct are constitutionally pennis
sible, ifl1en t1o public schools, teachers in the public 
schools, or the e.x;pelldi ture of public funds are in
volved, the constitutionality of these practices is in 
some doubt. If t.'le role of t11e teacher, or the com
munity, is essential to the program and/or involves the 
e:x:pendi ture of public funds, f-,e plan has usually been 
unconstitutional. '11le distinction uould seem to be be
tween merely ~ennitting programs 1!/hereby public schools 
release c1i ren for attendance at religious in
structions elseHilere, and, on the other hand, fostering 
or financing such plans. (RELIG!Of! UNmm TilE STJ\J.E CON
STI'IUTIONS, Central Book Company, Inc., i\roolclyn, JI.Y., 
1965 J p. 45 .) 




