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i CONSTITUTIONAL AFMENDRENTS GIVEN "FIRST COKSIOERATION®

APPROVAL DY THE 1967 LEGISLATURE™

THE AHENDMENT PROCESS

Article XIX, Section 1 of the Wisconsin Constitution sets forth the pro-
cedure which must be followed to amend the Constitution. It states:

{Article XIY) Bection 1. "Any amendment or amendments to this constitu-
ﬁion may be proposed in either house of the legislature, and if the same shall
be agreed to by a majority of the members elacted to each of the two houses,
such proposed amendment or amendments shall be entered on their journals, with
the yeas and nays taken thereon, and referred to the legislature to be chosen
at the next general election, and shall be published for three months previous
to the time of holding such election; and if, in the legislature so next chosen,
guch proposed amendment or amendments shall be agreed to by a majority of all
the members elected to each house, then it shall be the duty of the legiszla-
ture to submit such proposed amendment or amendments to the people in such man-
%ex and at such time as the legislature shall prescribe; and if the people shall
approve and ratify such amendment or amendments by a majority of the electors
voting thereon, such amendment or amendments shall become part of the constitu~
tion; provided, that if more than one amendment be submitted, they shall be sub-
Qitted in such manner that the people may vote for or against such amendwents
separately.®

i
l

The 1967 Wisconsin Legislature, prior to its recess on December 16, 1967,
gave "first consideration™ approval to 3 proposed constitutional amendments. In
dccordance with the constitutional directive, these pending amendments will be
published for 3 months, once each week, in the official state newspaper, the
Wiscongin State Journal, pricr to the November 1968 elaction. Early in the 1969
legislative session, the Secretary of State will officially notify the Legisla~
ture of the existence of these 3 proposed constitutional amendments. {In the
1967 session, the Secretary of State’s message was received by the Senate on
January 17, 1967, the fourth day of the session, and by the Assembly on the same

day.)

Before these 3 proposed amendments can be submitted to the people for ratiw-
Eication, they must be approved again, in identical fashion, by the 1969 Legis-
lature. Whether or not the proposals are approved or even considered by the
1969 Legilslature depends entiyely on whether or not someone will introduce them
in the 1969 session. WNo legislatoreor legislative committee is required to
Sponsor or introduce an amendment adopted by the previous legislature, and no one
has precedence to do s0.

Any legislator who is interested in seeing a particular constitutional
amendment proposal introduced for second consideration may instruct the legls-
lative Reference Bureauy to ready a draft for introduction. Regardless of the
original sponsor's current attitude toward introduction for second consideration,

the proposal may be reintroduced.

*Prepared by Michael R. Vaughan, Staff Coungel.
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i Vgimilarly, a citizen may contact the Senator or Asgemblyman representing
his district and ask him to make certain that the proposal is reintroduced.
Remember that no matter how meritorious a proposed constitutional amendment
way be, the Legislature cannot act on it unless it is officially placed before
%t, and the only way to do this is by having it introduced in the Legislature
én the proper form,
| The history of the 12 joint resolutions proposing constitutional amend-
#ents which were adopted on first consideration by the 1965 Legislature and
ferred to the 1967 Legislature may offer some insight into what awalts the
propesed amendments discussed in this bulletin. Of these 12 joint resolutions,
10 ware introduced in the 1967 session. (Of the 2 not introduced, one —— a
proposal to exempt appropriations for the “abatement and prevention of pollu-
?ion of the air and water” from the prohibition against internal improvements -~-
%as made unnecéssary by a Wigconsin Supreme Court decision and one -~ a proposal
providing 4-year temms for comstitutional officers and for the "single ticket®
alection of the governor and lieutenant governor -~ was duplicated by 2 other
joint resolutions which were introduced.} Of the 10 introduced joint resolu-
§ions, 8 were adopted, one was altered so that the smendment procedure had to
gtart over again (see the discussion herein of Enrolled Joint Resolution No. 58)
énd one -- providing a simplified constitutional amendment procsdure -- did not
%eceive final disposition by the Legislature, The 8 joint resclutions which
were adopted on second consideration involved 12 severable issues and, there-
fore, 12 questions to be voted on by the electorate., PFive joint resolutions in-
volving 8 questions were considered in April 1967 and 3 joint resclutions in-~
volving 4 questions were considered in April 1968. All were approved by the

voters.

The recent history of proposed constitutional amendments in Wigconsin in-
dicates a dramatic reversal from previous vears. Histerically, the Wisconsin
Constitution has not been easily amended. As late as 1961, of the 10 constitu-
tional amendments adopted on first consideration by the Legislature in that
session, only one was ultimately approved by the voters., The 1963 and 1965
Legislatuxes, howaver, adopted 20 "first consideration” djoint resolutions.

Court decisions, duplication and a publication error reduced this number to 17
joint resolutions. Thirteen of these were adopted on second consideration; they
pregented 17 severable qusstions, all of which were approved by the people,

AIENDMENTS WHICH MAY RECEIVE SECOND CONSIDERATION
BY THE 1969 LEGISLATURE

The 1967 Legislature gave first congideration approval teo the following
joint resolutions proposing constitutional amendments: Senate Joint Resolu-~
tion 41: and Assembly Joint Resolutions 1 and 18. The proposed amendments will
ke discussed bhalow in the order of their enrolling numbers. The following list
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Shows the enrolling number and introduction number for each joint resclution,
and that part of the Constitution affected by sach proposal:

[ Enrolled Jt. Res. 49 AJR 18 art, IV, Sec. 23
: art. IV, Sec. 23a

! Enrclled Jt,. Res. 57 SJR 41 Art. IV, Bec, 26
. Enrolled Jt. Res. 58 ATR 1 Axt, VIII, Sec. 7

Enrolled Joint Hesolution No. 49 (Assembly Joint Resolution 18)

Article IV, Section 23 of the Wisconsin Constitution stipulateszs that "the
}egislature shall establish but one system of town and county government, which
shall be as nearly unifoxm as practicable ..."” In November 1962 the voters
approved an exception to that requirement which permitted the legislature to
#stablis& by law the elective office of county executive in Milwaukee county
with adninistrative powers to be prescribed by law,
2 Es part of that amendment, Section 23a was created to give a veto power
to the county executive over resoclutions and ordinances passed by the Milwau-
Kee county board. The veto power was patterned after that granted the governor
by the constitution and gave the county executive the power of full veto and
@f partial veto of appropriations, included a "pocket veto" provision, and pro-
vided that a veto could be overridden by vots of 2/3 of the members-elect of the
county board.
On February 1, 1967, Assemblymen Kordus (Dem.) and Fproehlich {Rep.) intro~-
ducedKAsaembly Joint Resolution 18. As introduced, the proposal deletsd “and
ty” from the language quoted abowve which requires "one system .., of govern-
@anb, which shall be as nearly uniform as practicable." 1In additlon the proposed
gmendment contained language stipulating that "counties organized pursuant to
state law are hereby empowered to determine their local affairs and government ,
§ubject only to this constitution and to such enactments of the legislature of
state~wide concexn as shall affect every county." This language is identical
to the constituticnal language giving "home rule" powers to cities and villages.

Asgembly Substitute Amendment 1 was offered on April 7, 1967, by Assemnbly-~
men Atkinson (Dem,) and lewison {Rep.). It proposed the following amendments:

{Article IV) Section 22, The legislature may confer upon the
boards of supervisors of the several countieg of the state such powers
of a leeety legislative and administrative character as they shall
from time to time prescribe.

Section 23. The lagislature shall establish but one system of
town and-eeunty government, which shall be as nearly uniform as prac-
ticable, and a gystem of county government wherein uniformity shall
apply only to the method of electing the county supervisoxs from su-
pervisory districts; but the legizslature may provide for the election
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at large once in evexy 4 vears of a chiaf executive officer &n

any -eounty-having ~-a-peputation-of-580,000-or-meve with such powers
of an administrative character as they may from time to time pre-
soribe in accordance with this section,

Thig proposal, while deleting the Milwaukes county limitation in the pro-
vision relating to providing for a county exscutive, did not make a similar
cghange in Section 23a which sets forth the veto power.

Agsemblymen Lewison (Rep,), Froehlich (Rep.} and Kordus {Dem.} offered
Assembly Substitute Amendment 2 on May 31, 1967, The substitute amendment pro-
posed to amend Article IV, Section 23, as follows:

{Article IV) Section 23. The legislature shall establish
but one system of town and county government, which shall be as
nearly uniform as practicable, except that the requirement of uni-
formity shall not apply to the administrative means of exercising
powers of a local leglslative character conferred by section 22
ggon the boards of supervisors of the several counties:; but the
legislature may provide for the election at large once in every 4
years of a chief executive officer in any county having-a-pepula-
tion-of~five-hundreod-thevwsand-sr-mere with such powers of an ad-
ministrative character as they may from time to time prescribe
in accordance with this section.

In addition, it amended Section 23a to give all ecounty executives the veto
power granted by that section.

On October 18, 1967, the Assembly adopted Assembly Substitute Amendment 2,
and adopted the joint resolutlion, as so amended, by a 99 to 0 vote {Assembly
Qqunal, page 1762). The Senate concurred 22 to 2 on Qotober 25, 1967 (Senate
Journal, page 1539).

As adopted, the joint resolutlon:

1. Waives the application of the uniformity requirement to the "admin-
istrative means of exercising powers of a local legislative character® con-
ferred by the constitution upon county boards.

2., Pormits the establishment by lav in all countiss of the electiwe
office of county exscutive.

3, Grants the vefo power over county board resclutions and ordinances to
the ocounty executive. ‘
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T Enrolled Joint Regolution No. B7 (Senate Joint Resolution 41}

In its original form, the Wisconsin Constitution stated in Article iV,
Section 26 that "the legislature shall never grant any extra compensation to
any public officer, agent, servant or contractor, after the services shall
have Leen rendered or the contract entered into; nor shall the compensation
of any public officer be increased or diminished during his texm of office.”
¥
i Two congtitutional smendments have created exceptions to this rule., In
1955 the voters approved an amendment which added a second sentence: “This
gectien ghall not apply to increased benefits for teachers under a teachers'
retirement system when such increased benefits are provided by a legislative
act passed on a call of ayes and nays by a three-fourths vote of all the mem-
bers elected to both houses of the legislature." At the 1967 spring election,
the voters approved the addition of the following words at the end of the Ffirst
éentenc& "except that when any increase or decresse provided by the legislature
in the compensation of the justices of the supreme court, or judges of the cir-
gult court shall become effective as to any such justice or judge, it shall be-
gome effective from such date as to each of such justices or judges.”

H
i

! On March 10, 1967, Senate Joint Resolution 41 was introduced by Senator
Larave (Rep.) and co-sponsored by Assemblyman Mcbougal (Rep.}, chaiyman and
ylce chairman, respectively, of the legislative Joint Survey Committee on
Retlrement Systems. The joint resolution proposed to amend the sentence added
in 1955 so that the prohibition in the first sentence of the section would not
épply to "persons who have been or shall be granted retirgment benefits' under
any public retirement system when increased benefits are provided by an act
passed by a three-~fourtha majority vote.

! The proposal was referred to the Jolnt Survey Committee on Retirement
?yat&ms whose report to the legislature on the measure included the following:

The present law allows the adjustment of a retirement pen-
sion received by a retired teacher under a teachers' retirement
gsystem within the state. However, it precludes such an adjust-
ment being made for retired members of all other public retire-
ment systems, eXcepting federal, located within the State.

Many retirement systems throuthout the United States have
adopted provisions allowing the pensions of thelr retired members
to be periodically adjusted. They are properly funded and in
many cases tied to the Cost of Living Index. In other cases,
such as the Wisconsin Retirement Fund, funds are avallable in the
form of excess interest earnings which could be utilized in imple-
menting Cost of Living adjustments for retired members providing
the Constitution were anmended. The Govarnor has indicated an
interest in this matter and included it in his policy statement in
his Executive Budget of 1967-69. |
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It hardly seems eguitable that retired members of all
teacher retirement systems within the State are granted this
henefit while at the same time the retired members of all other
public vetirement systems, excluding federal, are denied them.

The HRetirement Research Committee has been directed to
study and recommend a plan for the implementation of a Cost of
Living adjustment program for the retired members of all retire-
ment systems within the State. It is quite apparent that such a
study will be meaningless for a majority of the retired public
enmployees of Wisconsin unless this resolution is adopted. In any
event the final decision as to vhether or not a retirement system
within the State may increase retirement allowances of thelr re-
tired members will rest with the legislature.

It is the opinion of this committee that the adoption of
this resolution would be in the best public interest.

The legislature veceived this report on April 21, 1967. On May 31, 1967,
fenator LaFave offered Senate Amendment 1, which changed the description from
?gersans «»+ granted retirement benefits under a retirement syztem" to "persons
««« granted benefits of any kind under a retirement system.” On October 18,
126%, the Senate adopted the amendment and, by & 31 to 0 vote, adopted the joint
resolution, as amended (Senate Journal, page 1446}, The Assembly concurred in
the joint resolution on December 16, 1967, by an 83 to 14 margin (Assembly
Journal, page 2792).

As adopted by both houses, the joint resolution proposes the following
amendnent

{Axticle IV} Section 26. The legislature shall never grant any
extra compensation to any public officer, agent, servant or contractor,
after the services shall have been rendered or the contract entered
into:; nor shall the compensation of any public officer be increased
or diminished during his term of office except that when any increase
or dacrease provided by the legislature in the compensation of the
justices of the supreme court, or judges of the clrcuit court shall
become effective as to any such justice or judge, it shall becoms
effective from such date as to each of such justices or judges.

This section shall not apply to increased benefits for teackers per-
sons who have been or shall be granted benefits of any kind under a
toacherst retirement system when such increased benefits are provided
by a legislative act passed on a call of vees-amd-pays ayes and noes
by a three-~fourths vote of all the members elacted to both houges of
the legislature.
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Enrolled Joint Resolution No. 58 (Assembly Joint Resolution 1)

i The Wisconsin Constitution provides in Article VIII, Section 4 that “the
state shall never contract any public debt except in the cases and manner herein
provided.” The exceptions, contained in Article VIII, Sections 6 and 7, respec-
éively, are a debt not exceeding $100,000 for "fdefraying extraordinary expendi-
{;ux:es" and the power to "borrow money to repel invasion, suppress insurrection,
8?3: defend the state in time of war." Article VIII, Sectieon 9 reaffirms the
general prohibition by s&tating, "No scrip, certificate, or other evidence of
gtate debt, whatsoever, shall be issued, except for such debts as are authorized
by the sixth and seventh sections of this article.”

H

' This prohibition has not been changed since 1848, As of 1964, Wisconsin

was ong of only 8 states which did not incur debt backed by the full faith and
gredit of the state. As public demands on state government and oostsg have in-
gmweé over the years at a faster rate than state revenue, the state has been
@ormc’l to seek some funding dJevice for long~teym building projects. The device
wisconsin has ysed is the nonprofit public building coxporation, which is estab-
lished as a private entity for legal purposes, issues bonds, constructs buildings
with the procgeds from the bond issue, and then xents the buildings to the state
with the rental charges going to retire the bonds. (The newspapers often refer
'f;c% these entities as "dumy™ corporations.) On December 31, 1967, the outstanding
debts of much corporations were $382,511,869. That debt was 1.41% of the total
équalized value of the taxable property in the state ($27,104,150,765) as deter-
mined for 1967 by the department of rewame.

The 1965 Legislature, on first consideration, adopted a proposed amendment
which would have renumbered existing Article VIII, Section 7 to be Section 7 (1)
and created Subsections {2) to (5) in that section to set forth a procedure under
vwhich the state could incur debt "for the purchase and improvement of real property,
for the construction and improvement of buildings, structures, improvements, facil-
j;.tiea and highways, for the acquisition, development and preservation of recrea-
tion and forest areas in the state and for the purchase of equipment and other
capital items yelated thereto."

Assomblymen Frochlich (Rep.), Schaeffer (Dem.}, Gee {(Rep.}, Obey (Dem.},
Hutnik (Rep.), Lipscomb (Dam.) and Barbee {Dem.) introduced the proposal as As~—
sembly Joint Resolution 1 for second consideration in the 1967 legislature, and
the Agsaembly adopted the measure. In the Senate, Senator Leomard {(Rep.} offered
2 substitute smendments to the proposal, both of which proposed to revige the
language of the amendment. Because this necesgaitated starting the constitutional
amendment procedure over agaln, both substitute amendments praposed "first con=-
sideration" amendments to the constitution,

At the time of introducing these substitute amendments, Senator Leonard
introduced Senate Resolution 29, immediately adopted by the Senate, which asked
for an opinion of the Attormey General on approximately 20 questions conceyning
the version pasged by the Assembly and the versions presented by Senate Substi-

tute Amendments 1 and 2.
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‘ The day aftey the Senate received the Attorney General's response to

éhese quéstions, Senator Leonard offered Senate Substitute Amendment 3. This
sﬂbstituta ainendment was adopted by the Senate, which then adopted the joiﬁt
Tesolution 28 to 3, as amended, on December 15, 1967 (Senate Joutnal, page 2009).
The Assembly conturred in Sepate Sibstitute Amendment 3 oh December 16, 1967, by
a 91 to 6 vote {Assembly Jouthal, page 2774).

. Serlake Substitute Améhdmerit 3 started the amending process ove¥ because
of 1ts changes from the verxsion adopted by thie previous legislature, For a
copy of the complete text of the new language added by this subsﬁitute amend-
spnt gsee the following table which, by showing their variations from the
adopted version, also shows the text of Senate Substitute Amendmefits 1 and 2,

For the text of the Attommey General's opinion menticned above, see the
appendix,
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1967-AJR 1
Senate Sub. Amit. 1

{2} {intro.) = Same as 3

{a} ~ Same as 3, except
"ghall pledge" substituted for
“nledges”,

(b} ~ Same as 3, except in
1Subd. 2, "pursuant to para-—
kraphs {a) and (c)" substitut-
ied for "pursuant to this sec—
ftion®,

1967 BIR 1
Bengte Sub, Amdt. 2

{2} (intro,) ~ Same as 3

{a) - Same as 3, but does
not include "and pledges to
the payment theyeof its full
faith, credit and taxing pow-
er™.

{b} - Same, except in Subd.
2:

1. "Pursuant to paragraphs
{a) and {(c)" sobstituted for
pursuant to this section”.

2., "Liguld assats" substi-
toted for "sinking funds".

1967 AOR 1
Senate Sub. Amdt. 3

{2) »2ny other provision of this constituticn
to the contrary notwithstanding:

{a} The state may contract public debt and
pledges to the payment thereof its full faith,
credit and taxing power to acguire, construct,
develop, extend, enlarge or improve land, waters,
property, highways, buildings, equipment or fa-
¢ilities for public purposes.

{t) The aggregate public debt contracted by
the state in any calendar year pursuant to para~
graph (a) shall not exeeed an amount equal to
the lesser of:

1. Three-fourths of cne per centum of the
aggregate value of all taxsble property in the
state; or

2. Five per centun of the sgygregate value of
all taxable property in the state less the sm
of: a. the aygregate public debt of the state
contracted pursuant to this section ocutstanding
as of January 1 of such calendar year after sub=-
tracting therefrom the amount of sinking funds
on hand on January 1 of such calendar year which
are a2pplicable eyclusively to repayment of guch
outstanding public debt and, b. the outstanding
indebtedness as of January 1 of such calendar
vear of any entity of the type described in par-
agraph {d) to the extent that such indebtedness
is supported by or payable from payments out of

the treasury of the state.
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Sen. &ub. 1 ~ cont'd

{(c} -~ Szame as 3

{d} Mo money shall be
paid out of the treasury,
with respect to any lease,
sublease or other agreement
entered inte after Januarv
1, 1970, to any nonprofit
corporation or any entity
organized for poblic pur-
looses pursuant to which
such nonprofit corporation
or such other entity under-
takes to finance or provide
a facility for use or occu~
jpancy by the state or an
agendy, department or in-
strumentality thereof.

{e) - Same as 3

- 10 -

Sen, Sub. 2 - cont'd

{c) - Sams as 3

{(d) No money shall be
paid out of the treasury,
with respect to any lease,
sublease or other agresement
entered into after January
1, 1970, to any nonprofit
private corporation corgan-
ized for public purposes or
any Similar entity, to fi-
nance any project which
the state may carry on and
for which paragraph {a}) au~
thorizes the state to con-
tract public debt.

{e) - Same as 3, except
"hy a vote of the majority®
substituted for "by vote of
g majority".

Sen. Sub, 3 - conttd

{¢) The state may contract public debt, without
limit, to fund or refund the whole or any part of any
public debt econtracted pursuant to paragraph {(a), in-
ciuding any premium payable with respect thereto and
any interest to accrus therson, or to furd or refund
the whole or any part of any indebtedness incurred
prior to Januvary 1, 1872, by any entity of the type
described in paragraph (4), including any premiuve pay~
able with respect thereto and any interest to accre
thereon,

{d) No money shall be paid out of the treasury,
with respect to any lease, sublease ¢or ¢ther agreement
entered into after Janwary 1, 1971, to the Wisconsin
State Agencies Building Corporation, Wisconsin State
Colleges Building Corporation, Wisconsin State Public
Building Corporation, Wisconsin University Building
Corporation or any sinmilar entity existing or vperat—
ing for similar purposes pursuant to which such non-
profit corporation or such other entity undertakes to
finance or provide a facility for use or occupancy by
the state or an agency, department or instrumentality
thereof.

{e) The legislature shall prescribe all matters re-~
latimy tco the contracting of public debt pursuant to
paragrach {a), including: the public purposes for
which public debt may be contracted: by vote of & ma-
jority of the members elected to each of the 2 houses
of the legislature, the smount of public debt which
may be contracted for any class of sudh purposes; the
public debt or other indebtedness which may be funded
or refunded; the kinds of notes, bonds or other evi-
dence of public debt which may be issued by the state:
and the manner in which the aggregate value of all

taxable property in the state shall be determined.
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(£} The state shall pledge its full
faith, credit and taxing power to the pay-
eat of all public debt created on behalf
of the state pursuant to paragraphs (a)

and {c) and the legislature shall provide
by appropriation for the payment of the in-
erest ypon and instalments of principal
of all such public debt as the same falls
due. If at any time the legislature fails
o make any such appropriation, the state
reasurer shall set gpart from the first
revenues thersafter received, applicable

o the general fund of the state, a sud
isufficient to pay such interest and instal-
ments of priancipal and shall so apply the
moneys thus set apart. The state treas-
harer may be required to set aside and
Egply such revenues as aforesaid at the

Fil

uit of any holder of evidences of such
wblic debt.

{(g) - Same as 3

{h) - Not in 3: "(h} Notwithstanding
the foregoing provisions other than para-
lgraph (d), or any other provisions of this
constitution, the legislature may author-
ize and provide for the issuance of reve-
jpwe obligations of a public facility or
enterprise of the state, or by a public
corporation created by the legiglature,
when the only security for the payment of
such revenue obligations is the revenues
of such facility, enterprise or public

- 11 -
Sen. Sub, 2 = cont'd

(£f) The fwil faith,
credit and taxing power
of the gtate is pledged
to public debt contract-
ed pursuant to this sec=
tion. The legiglature
shall provide by appro-
priation for the payment
as it comes due of prin-

cipal and interest on

all such public debt,
but, in any event, suit
may be brought against
the state to compel such
payment.

{g) - Same as 3

Sen. Sub, 3 » oont'd

{f} The Full faith, credit and taxing
power of the state are pledged to the pay-
ment of all public debt created on behalf
of the state pursuant to this section and
the legislature shall provide by appro-
priation for the payment of the interest
upon and instalments of principal of all,
such public debt as the same falls due,
but, in any event, suit may be brought
against the state to compel such payment.

{g) At any time after Jannary 1, 1972,
by vote of a majority of the mexbers elecht~
ed to each of the 2 houses of the legisla-
ture, the legislature may declare that an
energency exists and submit to the people
a proposal to authorize the state to con-
tract a specific amount of public debt for
a purpose specified in such proposal, with-
out regard to the limit provided in para-
graph (b). Any such authorization shall be
aeffective if approwved by a majority of the
electors voting thereon. Public debt con-
tracted pursuant to such authorizatiom
shall thereafter be deemed to have been
eontracted pursuant to paragraph (a), but
neither such public debt nor any public
debt contracted to fund or refund such pub-
lic debt shall be considered in computing
the debt limit provided in paragraph (b).
Mot more than one such authorizatien shall
be thus made in any 2-year period.
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APPENDIX

‘ CAPTION: Discussion of several gquastions relating to proposed constitu—
tional amendments which would pemmit the state to borrow money and issue bonds
for certain purposes and setting annual and aggregate debt limitations.

Dacember 8, 1967

,f The Honorable, The Senate:

i

By Senate Resolution 29 (1967}, you have asked my opinion on approximately
ﬁ'wanty questions concerning Assewbly Joint Resolution 1, which would amend the
constitutional restrictions against state debt. I am informed that the joint
:%esalution wag passed by the 1965 session of the legislature and would be sub-
mitted to the people following passage by the current legislature. I am sure
you will appreciate the fact that this is a matter of no small consegquence, de-
serving of much moyxe study and analysis than the remaining few weeks of the 1967
session will permit. BAs a result, a hurriad attempt to fumish preclse answers
to all of your questions would be unwise, and the opinions which follow must,
of necessity, be general in nature and, in some instances, qualified.

% Two substitute amendments to Assembly Joint Resolution 1 have been intyo-
duced, and will be considered where appropriate.

I. THE BASIC RESOLOTION

Assuning that Assembly Joint Resolution 1 ig adopted by the legislature and
ratified by the people. You ask the following questions:
; (a) May either existing public building corporations ox the

gtate issue bonds after the effective date of the amendment to re-

tire existing short-term unbonded debt of such public bullding cox-

porations? If the answer is in the affirmative, is there still

sufficient doubt as to be likely to affect the marketability of such

bonds? ' o
' The amendment to Art. VIIX, sec. 7 of the Constitution proposed by the
Joint Resolution includes the following language inp subsection (3}):
: "The outstanding bonds issued by any public building cox~

poration of this state prior to the effective date of this amend-

ment shall be included in deteming such five per centwn limit,

After the adoption of this amendment, ne new state building

corporation shall be greated and no existing state building cor-

poration shall incur any debt.®

This language, on its face, appears to exempt the non-bonded indebtedness
of the corporations from the debt limitation. However, proposed section 7 (3),
queted above, would prohibit the corporaticns from incurring "debt.” as a gen-
eral rale, refunding a validly existing obligation does not result in the crea-
tion of a new "debt" in the constitutional sense. 49 Am.Jur., Stateg, YTerritories
and Dependencies, p. 280, sec. 68; 97 A.L.R. 452. However, it alsc has been said
~-and rightly so--that the single relevant Wisconsin case is ambiguous on this point.
See Kiernan, “Wisconsin Municipal Indebtedness -- Part I," 1964 Wis. L. Rev. 173,
217-18, citing Montpelier Bav. Bank § Trust Co. v. Bchool Dist. (19023, 115 Wis, 622,

92 ﬂ-wt 4390
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_ As & result, the matter is not free from doubt, for aithough the general
.'%-ule iz as indicated above, the Wisconsin court might well hold that the ig-
guance of refunding bonds does create a new debt., It is quite conceivable, fox
sxample, that the refunding bonds would mature at different times and carry dif-
fierent interest rates, and facts such as these could well cause the court to
hold that a new debt is in fact incurrxed at the time such bonds are issued.

@ Insofar as the ability of the state to "refund" existing obligations of
the corporations, it is well established that the debts of the building cor-
QOrations are not “debts of the state." Indeed, this is the foundation of the
so=called "dummy corporation® financing idea, based on the principle that gnch
dorporations are private, and thus separate and distinct from "the state.” See
%ﬁate ex rel, La Follette v, Reuter (1967), 33 Wis. (24) 384, 147 N.W. (2d) 304.
As a3 result, it would be impossible for the state to "refund” obligations of the
coxporations, since these obligations were never state obligations in the first
place, The state could, of course, issue bonds to agsume the obligations of the
corporations, provided that proper purposes {as defined in proposed sec. 7 (2})
are involved. Such bonds would be included in the debt limitation.

f I am of the opinion, therefore, that the bullding corporations may refund
éxisting short-term debt by issuing bonds thexefor, without "incurring a debt®
within the purview of propesed sec. 7 (3). There is some doubt, however, as to
whether the Wisconsin court would so hold.

i It is my further opinion that the state could not "refund® existing obli~
dgations of the corporations, since the corporate debts were never debts of the
state.

{b} Would long-term bonds be the only kind of obllgation or

avidence of indebtedness authorized for issuance by the state?

The general issuing authority is found in subsection (2) of the proposed
Art. VIII, sec. 7, and provides as follows:

"(2) The legislature may also borrow money [and]l issue

bonds therefor for the purchase and improvement of real prop~

erty, for the construction and improvement of buildings, struc~

tures, improvements, facilities and hlghways, for the acguisition,

development and presexvation of recreation and forest areas in

the state and for the purchase of equipment and other capjtal

itams related thereto, provided that the aggregate amount of all

state bonds outstanding at any time shall not exceed five per

centum of the value of the taxable property in the state as

determined by the last preceding state assessment.”

Although it might be argued that the phrase "borrow money and issue bonds”
permlts borrowing in addition to, and through wmeans other than, ths issuance
of bonds, such an interpretation would, in my opinion, contravene the intent
of the proposed amendment as clearly expressed in succeeding subsections.

The proper construction appears to be that the legislature may borrow
money for the stated purposes only through the issuance of bonds. This follows
from the provisions of other portions of the propused amendment which regqulate
and 1igit the issuance of "bonds"; for if the legislature could incur debt through
other means, these regulations and limitations would not be applicable. The re-
sult would be unlimited borrowing power, which is inconsistent with the intent
and purpose of Art, VIII of the Conastitution. In addition, the term *bond" is
not commonly regarded as including or contemplating any other form of indebted-
ness. Koshkonong v, Burton (1881), 104 U.S. 688, 26 L.Rd. BA6, See also 22 OAG
1318 (1933).
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: I have been informed, however, that it i1s often desirable, in order to
édeqyataly finance state governmental operations at the lowest possible cost,
?o secure interim financing through notes isgued in anticipation of permanent
ar bond financing at a future time when interest rates may be more Ffavorable.
$ince Art. I, sec. 12, of the Wisconsin Constitution, protects contracts from
{impairment, we must strive for a construction which would accommodate both pro-
visions. Bond anticipation notes are, after all, tied directly to the issuance
of bonds, and constitute an integral part of a realistic state bonding progrem.
Ag such, these procedures are, in my opinion compatable with the intent and
spirit of the proposed amendment, Conseguently, while bonding is the only
neans by which the state may incur debt under the amendment, the use of antici-
pation notes for interim financing purposes would not be prohibited thereby.

‘ It should be noted, however, that my opinion on the propriety of antici-
gation notes under the amendment is, 1like several other opinions expressed
Qerein, subject to strong arguments on the other side which might well cause a
court to hold otherwise.

% There is no restriction in the proposed amendment pertaining to the term
of any debt incurred thereunder. Thus, 1f your question asks whether short-
term beonds may be issued (as opposed to long-term bonds) the answer is in the
affirmative.

! (c) Under proposed article VIII, section 7 (2}:

{1} Could bonds be isgued in the name of the state
or would they have to be issued in the name of the legia-
lature? If bonds had to be issued in the name of the
legislature, who would issue, executs and deliver the
bonds?

l In thm& situation, as in most others described in the various questions
yau have asked, the implementatlon of the plan is left to the legislature, who
will, consistent with constitutional language and policy, be responsible for
degigning the ministerial machinery through which the state bonding program
will be operated. This machinery must, of course, avoid constitutional pit—
falls -~ under the amended Ark., VIII, sec. 7, as well as other relevant secw
tions of the Constitution.

The language in section 7 (2) of proposed Art. VIIL (gucted above) pro-
viding that “the legislature may borrow money and issue bonds therefor" does
not, in my opinion, require that all bonds be igssued in the neme of the legis-
lature, It ig rather, as indicated above, an investiture of borrowing and
hond-issuing authority, which may, consistent with existing law, be further
defined and delegatad by the legislature. Through implementing legislation,
the legislature clearly could provide for the issuance of bonds in the name
of the State of Wisconsin,

{2) wWould the legislature be required to authorize, by

passage of a separate law, the issuvance of each individual bond

isgue?

Subsection (4) of proposed Art., VIIIL, sec. 7, provides in part as follows:

"Each state bond issue shall be authorized by law for pur-

poses which shall be stated clearly in such law; and a vote of the

majority of all the members elected to each house....shall be nec~

samary to the passage of such law."”

;
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I
| The language is clear in its requirement that "each issue" must be
Yauthorized by law." Provision is also made for the number of votes nec~

¢ssary to passage in both houses of the legislature. There being no con-

?rary indication anyvhere else in the proposed amendment, the answer to this
guestion is in the affirmative.

_ {3} Would each bond issue requlre passage of two laws,

§ one to authorige the advertising of the proposed sale of bonds

i and one to authorize the award of bonds?

; Since the proposed amendment requires legislative authorization of each
Iissue,” the question arises whether an "issue" means the actual delivery of

the bonds, or the advertising, or the entire process. As might be Surmised,
courts have supported each of these views -=- some holding that the term “issue"
means delivery; others holding that it pertains only to the initial authoriza-
tiun; and still others holding that the term encompasses the entire procedure.
See Coming v. Board of County Commissioners (1900), 102 Fed. 57; Perkins County
v. Graff (1902}, 114 Fed. 441: Schumacher v. Flint (1930), 252 Mich. 1, 232 N.W.
{;os, Wright v. East Riverside Irrigation Dist, (1905), 138 Fed. 313. See also

] Jones, Bonds and Bond Sacurities (4th E4.,) 7.

i The Wisconsin Supreme Court has not passed on the gquestion, and there is no
indication at this time as to what its position might be. The initial answer to
your question, therefore, must come from implementing legislation, which would
have to he tested asgainst the constitutional provisions at such time as it is
gnacted.
¢ It may well be that one law would have to be passed stating the purpose and
setting the dcollar amount of the bonds, and perhaps asuthorizing their sale to the
prevailing bidder: and a second law enacted after the bids are all recelved fix-
ing the maturity and interest schedules to accord with the winning bid. I am
informed, for example, that this two-step procedure ig followed in the issuance
of municipal bonds. It may also be that the legislature could delegate to some
$tate agency circumscribed powers to consummate the sale and exscution of the
@onds, and thus accomplish its purpose through the passage of a single law. As
ndicated above, delegation of administrative functions to an agency would, under
certain conditions, be entirely proper.
; Since a definite answer to this gquestion would have to take into account
many non-legal considerations -~ such as advertising end bidding procedures, the
chances of an authorized issue not selling at anticipated rates, etc. -~ 1 do not
feel that I can advise you further on this point without being furnished the nec-
essSary data.
{4Y C(oald the legislature, by passage of a single law, au-
thorize the issuance of various bond issues for the financing of
a class of state facllities or purposss?
de ek
{5) Could the legislature, by passage of a single law, au-

thorize the issuancs of various bond iesues for the finencing of

several classes of state facilities or purposes?

Under Art. VIII, sec. 4, the state is prohibited from contracting public
debis "except in the cases and manner hereln provided.™ Proposed subsection (4)
of Art, VIII, sec. 7, requires that each state bond issue be "authorized by law
for purposes which shall be stated clearly . . . ."*
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f The obvious purpose of prohibitions against the incurring of indebtedness
except in pursuance of an appropriation by law ig to confine the creation of
inéabtﬁﬁnﬁﬁs te such subjects and to such ampunts as are expressly approved by
the legislature. See 49 Am. Jur., States, Territories and Dependencies, p. 280,
gec. 66,

i Although a strict reading of this language would seem to permit a law au~
?horizing a gingle issue for gseveral “purposes,” such a construction would not
be in aconxrd with the type of legislative control apparently contemplated by
the requirements of sec. 7 (4) -~ e.g., authorization of each issue by the
%ffixﬁa&iva vote of a majority of the members of the legislature.

! Borrowing for general purposes, or for generally anticipated but uncertaln
yequirements in those areas in which borrowing is permissible, would be pro-
ﬁibited The degree of specificity reguired is a guestion for the legislature

;n the first instance, subject, of course, to the provigions of proposed Art.
VIII, sec., 7 {4). While each building, structure or facility for which borrowing
would be permitted need not be precisely identified in the law authorizing the
is&ae, it iz doubtful that sn all-inclusive law, using only the breoad language
?f geo, 7 (2), would be sufficient.

§ Again, this is a question that is Incapable of definite answer at this
point in time. The legislation authorizing the issue will have to be balanced
%gainst the language and policy of Art. VIII. The only positive statement that
¢an be made at this stage is a warning that the authorizing legislation cannot
be overbroad in describing the purposes of the individual bond issue and the a-
gount of money involved.

{ In short, while proposed sec. 7 (4) would, on its face, appear to empower
tha legislature to authorize a single bond issuve for a multiplicity of purposes,
§ court, if confronted with such a question might well conclude that such a law
@ouid viclate the splirit and purpose of the constitutional state borrowing plan.

{d) Would existing debt incurred by the public building
corporations for facilities which are self-liquidating be in-
cluded in assessing “"debt" in relation to the proposed “debt™
limitation?

l Proposed sec. 7 (3) provides in part that all "outstanding bonds issued by
&ny public building corporation' prior to the effective date of the amendment
shall be included in determining the five per centum debt limitation. The plain
language of this section would apply to all cutstanding building coxporation
bonds ~~ regardless of the method of payment. As a result, the face amount of
all such bonds -~ including those issued for self-liquidating facilities -
would be included in computation of the five per centum limitation.

{2) May bonds be issped for general anticipated require-~

ments? '

The answer mugit bg "no." The discusslion appearing under question I {c¢} (3},
above, is relevant to this question as well, While absolute specificity is not
necessary in the legislation authorizing a bond issue, I doubt that an all~inclu-
give, generally phrased authorization would suffice in existing Art, VIII, sec. 4.
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(£} In view of the present existence of the term "state
asgsesament” in article VIIT, section 10 of the Wigconsin Consti-
tution, is the meaning of that term in provosed article VIII,
gection 7 {(2) sufficiently clear? What will be the effect if
5% of "the value of the taxable property in the state ps deter-
mined by the lagt preceding state assessment” drops below the
' value of the aggregate amount of all outstanding state bonds?

“ The term “"state assessment” has not been defined by the Wisconsin court, nor
is it defined in the proposed amendment. Sec. 70,10, Wis. Stats., provides for
an annual assessment of all real and personal property in furtherance of collec-
tion of the tax on all gensral property within the state. See also sec. 70,01,
Wis. Stats. The asgessment, while oxrganized on county level, is govermed by
state law, and apparantly is the "state assessment" contemplated by proposed sec.
7 {2y, In addition, sec. 70.575%, Wis. Stats., indicates that the "state assess-
ment" is the total of all county assessments, and “"shall be the full market value
of all general property of the state liable o state, county and local taxes in
the then present year.”

! The same term appears in Ari. VIII, sec. 10, as an annual limitatlon on
Appropriations for certain public works, and has been used and discussed by the
Wisconsin court without comment, See State ex rel, Bkern v, Zimmerman (1925},
187 Wig. 180, 163, 206, 204 N. W, 803.

It is my opinion, therefore, that the phrase is sufficiently clear.

You also inguire as to the effect of a decrease in assessed valuation on
the debt limitation. If a particular "state assessment" reveals that the valua~
tion of the taxable property in the state has dropped to such an extent that the
figure is exceeded by the aggregate amount of all oubtstanding state bonds, there
would appear 0 be a vioclation of the precise language of proposed sec. 7 {2},

The situation yvou describe, however, is not the situatlion where bonds axe
issued after the debt limit has been reached or exceedsd, Hers, the bonds would
have been validly issued in the flrst instance and would be binding legal obliga-
tions of the state. It is highly unlikely that a court would invalidate such
obligations in the event of & decrease in property wvaluation, and thus impair and
daegtroy the contract rights of imnocent purchasers.

RO Y = S,

II. SUBSTITUTE AMENDMENT 1

You also ask the following guestions relating to Senate Substitute Amend-
ment 1 to Assembly Joint Resolution 1:

(a} Does the description of nonprofit corporations proposead
by article VIIE, section 7 {2) (d) include any organigations other
than the public building corporationg?

Proposed sec. 7 {2} (d) provides that:

“No money shall be paid out of the treasury with respact to
any . »..agreement entered into after January 1, 1970, to any non-
profit corporation or any other entity organized for publie puxr—~
poses pursuant to which such nonprofit corporation or such other
entity undertokes to finance or provide a facility for use or
occupancy by the state or an agency, department or instrumentality
thereof . ®
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i
% Chapter 182, Wis. Stats., provides for many private (including those
regarded as “private” in the several "dummy corporation” cases) non-profit

forporations -- some of which are organized for public purposes and are au~
thorized to carry on projects which could be financed by the state under
gropeaeé sec, 7 {2} {a}., Such corporations include the Turnpike Corpora-
dion {secs. 182,30-182.48); the surplus federal property development corpora-
%ions authorized by sec., 182.60; and may well include other types of corpora-
tions mentioned in the Chapter, as well as the thousands of “"non-profit cor-
porations®” existing under ¢h, 181, Wis. Stats.
: Thus, the language of proposed sec. 7 {2} (d}, is unclear in that it
might encompass soma or all of thase corporations. Moreover, this mection
éay well prohibit any agreement between any state agency and amy nonprofit
@orporaticn, where the consideration to be furnished by the state is money, and
the consideration to be furnighed by the corporation is the financing or pro-
%iding of any public facility. Further, the overbroad designation of "any
other entity organized for public purpose” would appear to include all munici-
pal corporations within the state and, in this manner, might be construed as
prohibiting the atate financial assistance program for water polluticn abate-
ment facilities under Chapter 144, Wis. Stats. See State ex rel. La Follette
v, Reuter {1967), 33 Wis. (24) 384, 147 N.W. (24} 304.
i {b) The main thrust of this proposal is to amend Axt. VIII,
: Bection 7 of the Congtitution. Proposed Art. VIII, Section 7 {2)
! {f) contains language which may impliedly amend Art. VIII, Section
2 as well., Does the cited paragraph deal with a sufficlently dif~
ferant subject so as to regquire a separate question when the pro-
' posal is submitted to the people?
J You are correct in pointing out the apparent conflict between proposed
éec. 7 {2) (£}, which requires the state treasurer to set aside general fund
émvenues to pay the principal and interest on bonds if at any time the legis-~
lature fails to make any such appropriation, and Art. VIII, sec. 2, which pro-
?ides that "no money $hall be paid out of the treasury except in pursuance of
an appropriation by law.” Whether or not this amounts to an “implied amend-

jen " is another guestion, however.

Art, VIII, sec, 1, provides in part that if more than one c¢onstitotional
amendmwent is submitted to the people, they must be submitted separately, The
Wisconsin Supreme Court considered the meaning of this provision in State ex
rel. Hudd v. Timme (1882}%, 54 Wis. 318, 11 N.W. 785. The court there deter-
mined that a proposed amendment changing the legislative sessions from an annual
o a biennial basis, and also changing the salary of legislators was a single
amendment under Art. XII, sec. 1. The court stated that the requirement of
“*geparate sulmission" applies to amendments which have different objects and
purposes in view, and that in order to constitute more than one amendment, the
propositions submitted must relate to more than one subjsct and have at least
two distinct and separate purposes not dependent upon or connected with each
otheyr (54 wis., at p, 336).
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The court tock a narxdwer view in State ex rel. Thomscn v. Zimmerman
[1953), 264 Wis. 644, 60 N.W. (24) 416, when it held that Art. XII, seec. 1
‘had been viclated whexe a proposed constitutional amendment provided for:

1} the apportiomment of state senate districts on an area basis, and of
assembly districts by population; (2) removal of the prohibition against in-
%1&éin§ Indian and military lands in the population base; and (3) changing
the provision relating to boundaries of assembly districts,

" On the basis of these cases, the attorney gencral advised the legislature
in 1959 that guestions dealing with four-year terms for the offices of attorney
general, secretary of state and state treasurer had to be submitted separately,
ﬁhile the same guestiong relating to the offices of governor and lieutenant
governor could be submitted as one proposal. 48 OAG 188 (1959). That opinion
élse advised separate submission of guestions relating to temms of several
éounty offices in order to be "absolutely safe." In 50 OAG 65 (1961}, the
attorney general advised the senate that questions pertaining to the creation
éf a county execubtive to exsrcise such administrative duties as may be delegated
by the county board, and granting him a veto power over county ordinances, were
So different as to require separate submission. See also 54 OAG 13 (1965).

! Assuming, arguendo, that your statement as to an implied amendment is truye
{— and this in iteelf may well regquire judicial determination -- it is doubtful,
under the rules just stated, that submission to the people on separate questions
Qould be required, since the object of the joint resolution ~- to permit limited
gtate borrowing for certain purposes -~ is singular.

: It should be noted, howevar, that a very persuasive argument may be made
that, because of the conflict, the proposed section 7 (2} (f) deals with a suf-
ﬁiciently separats subject mo as to require separate submission. This argument
arises from the fact that the existing method of legislative authorization of
%31 payments from the treasurv need not be altered or anended in order for the
étate to incur debt -~ which is, after all, the fundamental purpose of the amend-
ment.

{ While I feel that separate submission is unnecessary, the language of pro-
posed section 7 (2) (£f) is open to challenge on this point, and I cannot specu-
%ate on the cutcome of such a challenge. Since this language is not necessary
ﬁa implementation of the staste bonding plan, the best and safest course would
be to eliminate the problem by altering the wording of ths section.
{c) Is the inclusion of proposed Article VIIL, section 7

{2) (h) necessary to permit the lssuance of revemue bonds which

would not be chargeable to the debt limitation set forth in pro-

posed article VIII, section 7 {2) (B)?

The Wisconsin court, while never passing on the precise question of whether
revenue bonds are within the scope of the constitutional debt restrictions, has
indicated that the state may acquire property, and pledge the revenues there-
from in payment of the purchase price, without creating a state debt. The court
has long held this to be the rule in regard to gities, See Connor v. Marshfield
{1906), 128 Wis. 280, 197 N.W. 639. It should be noted, however, that the pro-
vision of the constitution dealing with municipal debt (Art. XI, sec. 3) contains
language specifically excluding from the debt limitation a pledge of the assets of
an existing utility in connection with the financing of improvements thereto, where
the loan is payable solely out of future yevenues of the utility.
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[ In loomis v. Callahan (1928), 196 Wis. 518, 525, 220 N.W. 816, the Wis-
gonsin court held that the Board of Regents could purchase property and, in
payment therefor, pledge moneys arising from the operation of the property

thus acquired without creating a "debt" in the constitutional sense. The court
ﬁased its holding on the line of cases approving similar transactions by cities.
$evera1 years later, in State ex rel. Thomson v. Giegsel (1954), 267 Wis. 331,
65 N.W, (2d) 529, the court reconsidered the Loomis case, and overruled it in-
$ofar as it authorized the incumbering of an interest in state property as
gsecurity for a loan. The opinion in the Glessel case, however, does not appear
ﬁo affect the Loomis decision insofar as that case held a pledge of revenues to
ﬁe outside the scope of the constitutional debt restrictions.

As a general rule, a state does not create a "debt" in the constituticnal
genge by purchasing property to be paid for wholly out of the income or revenue
@o be derived from the property purchased. See 49 Am. Jur., States, Territories
and Dependencies, p. 283, sec, 71. Indeed, courts in some states hawve held that
?he issuance of state revenue bonds to provide university buildings, where pay-
ment is to come solely from a fund derived from student fees, does not create a
?state debt." See 46 OAG 65, 68 (1957).

! Thus, it is my opinion that, if faced with the precise question, the Wiscon-
$in Supreme Court would hold revenue bonds to be cutside the definition of "debt"
%s that term appears in our constitution -- whether or not the bonds were issued
in connection with the purchase or acquisition of the particular revenue-producing
#xOperty. It follows that, while the inclusion of subsection (2) (h) of proposed
éec. 7 may not be absolutely necessary to permit issuance of "non-debt" revenue
@onds, it does secure the desired result without retaining the possibility -~
however slight -- of a future question on this point.

: {d) In view of the holding in State ex rel. La Follette v.

] Reuter (1966) 33 Wis. (2d) 284, would the financing of water

pollution abatement facilities (or other facilities under a simi-

lar program) for localities through the issuance of state bonds

congtitute a violation of the constitutional prohibition against
l lending the credit of the state?

F Art. VIII, sec. 3 provides:
! "The credit of the state shall never be given or loaned,
l

in aid of any individual, association or corporation."

In State ex rel. La Follette v. Reuter (1967), 33 Wis. (2d4) 384, 397-398,
147 N.W. (24) 304, the court reiterated its definition of the prohibited "lend-
ing of credit” as occurring only when the state incurs an enforceable legal
obligatian to pay the debt of another, and quoted as follows from State ex rel.
W. D. A. v. Dammann (1938), 228 Wis. 147, 197, 277 N.W. 278, 280 N.W. 698:
o "4 % *There is no such giving or loaning of the state's

credit.... When all that is done by the state is to incur

liability directly or only to such other party as, for example,

where the state lawfully employs someone to perform an author-

ized service for the state.,'"

The Reuter case also held that matters pertaining to the abatement of water
pollution are proper state governmental functions, end are matters of public, state-
wide concem. (33 Wis. (2d4) at pp. 397, 403). These matters would thus be proper




LRB-IB-68-1 -2 -

s
H
H

i
H

gubjects for state bonding -~ and indeed are made so under proposed sec. 7 (2) (a)
pf Senate Amendment 1.
: As a result, it is my opinion that water pollution abatement facilities for
;.Gcahties may be financed through state bonding under the proposed amendment with-
gmt violating the prohibitions against lending the credit of the state. The lia-
bilitiea incurred by the state would be direct, and thus not within the definition
é;uoted above, Whether this would be true in other situations or under other pro-
grams would, of course, depend upon the particular facts involved.
{e) Would existing debt incurred by the public building

corporations :Eax* facilities which are self-liguidating be in-

cluded in asseseing "debt" in relation to the proposed "debt®

limit?
2 Senate Amendment 1 contains a provision not appearing in the Assembly Joint
éeso}.ation ~= @& provision empowering th legislature to authorize the issuance
r,;:f revenue obligations by public corporations. Howewer, the language of this sec-
tion (propused 7 (h)) would seem to lend itself to an interpretation that its
texms are prospective only, and that it does not encompass revenue cbligations
previously incurred by the corporation(s).
: Proposed sec, 7 {2) (b} sets the debt limitation in texms of "the aggredate
public debt contracted by the state in any calendar year" for the purposes sat
forth in proposed sec. 7 (2) (a). Since the public building corporations arxe not
"the state” under the long line of "dummy corporation" cases, their existing debts
re not "public debts contracted by the state,” and would not be included in ar~
riving at the limitation.
‘ It follows that existing, self-liquidating debts of the public bullding cor-
porations == to the extent that they are supported by, or payable from, the state
treasury -- would not be included in the asseasment of "debt" for purposes of the
}mit&tlon.
: {f} Does the prohibition in proposed Article VIII, section

7 (2) (d) against any future borrowing by the public building

corporations deal with a sufficiently different subiject soc as to

mguﬁxe a sBeparate guestion on that part of the proposed amendment?
A reading of the entire proposal indicates that the elimination of the " dummy
corporation” method of financing is part and parcel of the proposed state bonding;
program. In fact, if a separate question were used for proposed sec. 7 (2} (d),
and if it were to be answered in the negative, the resulting situation would be
absurd -~ an increased but firm debt limitation, and a procedurs which would
allow contravention of the limitation through dunmy corporation borrowing. In
other words, we would be setting a realistic limit with one hand, and completely
nullifying the I1imit with the other. It would seem incongruous and inconsistent
to conclude that an opportunity should be afforded to the electors to approve the
establishment of a debt limitation snd, at the same time, authorize the total cir-
cumvantion thereof by voting “no"™ on a separate guestion dealing with future dvnmy
coxporation borrowing. C£. 54 OAG 13, 14~15 (1965).

This question, like guestion IT (b}, &bove, lg incapable of definite
answer at this time. The courts are in agreement that the difficulty here is
not with the test, but with itz application. Although the legislature deter—
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mines compliance with constitutional provisions relating to emendments in the
£ir5t instance, it is, in the final analysis, for the courts to detexrmine
%hethar ah abtempted constitutional amendment is proposed in the required
fanher, State v. Marcus (1915), 160 Wis. 354, 152 N.W. 419.

% Although it is my opinion that separate submission is not required, it is,
again, impossible to do more than speculate as to the outcome of a court test

at this time. The safest method =~ both here and in the similar situation dis-
cussed above in relation to the basic resolution -- would be to gubmit the ques-
tion separately, and only after altering the language so as to escape the possi-
bility of an absurd result such as that dlscussed above.

I This question deserves further comment. The so-called "dummy" corporations
%ra creatures of the legislature and exist only through legislative sufferance.
?heir powers may be limited -- or extinguished altogether -- by the legislature
?t any time. Specific reference to these corporations in the proposed amendment
will stamp them with the seal of constituticnal recognition and perhaps tacit
id&ntif&eation as agencieg of the state; yet the very reason for their existence
ia that they are yregarded ae private bodies in no way subject to financial and
gther limitations of the sovereign. The dangexr of destroying the usefulness of
such corporations by constitutional identification with the state and its govemn-
g=nt should not be underestimated if it is intended to yetain their existence for
iimitaé purpoges. Due consideration should be given to other, less complex,
methods of obtaining the desired results in this respect,

IIXI. SENATE SUBSTITUTE AMENDMEWT 2

You have asked the following questions In regard to Senate Substitute Amend-

ment 2 £o Asgenmbly Joint Regolution 1:
{a) ©Does the language of pronosed article VILII, section 7

(2} (d) permit the "nonprofit private corporation organized for

public purposes"” to issue evyidences of indebtedness for purposes

specified in section 7 (2] (a) vwherxe the state has reached the
; limit specified in section 7 (2) (b)?
Proposed sec, 7 (2} {d) provides as follows:

"No money shall be paid out of the treasury, with respect
to any lease, sublease or other agreement entered into after
January 1, 1970, to any nonprofit private corporation organized
for public purposes or any similar entity, to finance any proi-
ect which the gtate may carry on and for which paragraph {(a)
augthorizes the state to contract public debt."
Under the proposed amendment only "the state" is authorized to contract
public debt for the purposes specified in proposed sec. 7 {2} {a). The building
corporations are, of course, not “the state” under a long line of cases beginning
with ILoomis v. Callahan, supra. Alsco, the language of the rest of the proposed
amendment -- particularly proposed sec, 7 {2) {4} -~ indicates an intent to limit
the amount of debt burdening the taxpavers ~~ whether incurred in the name of
the state per se or in the name of & dummy corporation. See, for example, pro-
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posed sec. 7 (2) (b). It is noteworthy in this regard that proposed sec. 7 (2}
{g) provides a method for "emergency" financing without regard to the debt limi-
fation.
! It is my opinion, therefore, that under the language of the proposed amend-
@ent the corporations would not be able to issue evidences of indebtedness for
@ha spacified purposes, insofar as the indebtedness involves payments out of the
treasury.
(b} wWould existing debt incurred by the public building
corporations for facilities which are self-~liguidating be in-
gluded in assessing "debt" in relation to the proposed "debt"

limitation?

The limitation provisions of Senate Substitute Amendment 2 provide as follows:

*{b} The aggregate public debt contracted by the state
in any calendar year pursuant to paragraph (a) shall not ax~
ceed an amount equal to the lesser of:

1. Three-fourths of one per centum of the aggregate
value of all taxable property in the state; or

2. Pive per centum ¢f the aggregate value of all tax-
able property in the state less the sum of: a) the aggregate
public debt of the state contracted pursuvant to paragraphs {(a)
gnd {c)} outstanding as of January 1 of such calendar year after
subtracting therefrom the amount of liguid assets on hand on
January 1 of such calendar year which are applicable exclusively
to repayment of such outstanding public debt; and, b) the out-~
atanding indebtedness as of January 1 of such calendar year of
any entity of the type described in paragraph (d) to the extent
that such indebtedness is supported by or payable from payments

out of the treasury of the state.”
A5 indicated above, it 1is probable that the court would hold self~licuidating

obligations to be outside the notion of "debt." In addition, the asbove-quoted
language would exclude from the limitation all building corporation indebtedness
which is not supported by or payable from the State Treasury.
: It wollows that the answer to this guestion is in the negative.

{¢) In view of the holding in State ex vrel. La Follette

v. Reuter (19646), 33 Wis. (2d) 384, would the financing of

water pollution abatement facilities (or other facilitiea under

a gimilar program} for localities through the issuance of state

bonds constitute a vioclation of the constitutional prohibition

against lending the gredit of the state?

Under the authorities discussed in relation to question ** {d) above, there
iz no "loaning of the state's credit" in the gonstitutional sensse when all that
is done by the state is to incur liability directly. ’

bhg a result, the financing of local water pollution facilties through state
bonds would not violate Art. ¥IXX, sec. 3, of the constitution.

Sincerely yours,

BRONSCH ¢, LA FOLLETTE
Attorney General



