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( ti er been held in Wisconsin under the
autharity’mf Artiale XIII and aaatian 6.245, 1In 1932 state Senator
Otto Mueller (25th Dist.) was the object of a recall movement., HMueller,
however, was returned to office in the recall election of Sept. 20, 1632,
hx a vote of 14,160 to 8,541 for Roland Kannenberg. The unsuccessful
ovement to unseat ﬂﬁezlar was part of a larger Progressive Republican
piaﬁ to recall state legislators who opposed the tax bill submitted
by Governor Philip La Follette. Recall petitions were circulated also,
but never filed, against Senators Bernhard Gettelman, Eugene Clifford
and William D. Carroll.
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SEATING, UNSEATING AND CENSURING MEMBERS OF THE
WISCONSIN LEGISLATURE, 1842-1955

Introduction .
Under the framework of Amerlcan government, each house of the

leglslature alone may pass upon the gualifications of 1ts members. Thls
right to act as a filnal Judge in the seatlng of members 1s an 1nherent
power of the leglslature and essential for 1ts selfupreservation.l In
exerclalng the right to screen members, the leglslature 1s pursulng a
public end-~to make sure that 1ts members are jualified to represent
the public interest. The reasoning behind this princlple 1s well stated
in a case before the U.S, House of Representatives: "In the Judgment
of your committee, the power of the louse to expel or punish by cen-
sure a Member for misconduct 1s... sanctloned by reason and sound pol-
1cy and in extreme cases 1s absolutely essentlal to enable the House

to exclude from 1ts deliberations and counclls notorlously corrupt men,
who have unexpectedly and suddenly dishonored themselves and betrayed
the public by acts and conduct rendering them unworthy of the high
position of honor and trust reposed upon them.”

Each house of the legislature exercises the power to determine the
Jualification of members through 2 distinct processes. In seating mem-
bers the house may revlew election returns and qualificatlions of oppos-
ing candidates In an election contest, or the house may vacate a seat
upon discovering that a member has dilsqualified himself by, for example,
accepting an lncompatlble office,

A second process for unseatling a member 1s by expulslion for mis-
conduct, Thils power is considered more extreme and in many states re-
qulres a 2/3 vote of members of the house in contrast to the simple
majority required in contesting the right to a seat. The 2 processes
also differ as to purpose: an electlon contest pertalns to the need
for uniformity In the matter of qualifications; and expulsion pertains
to the need to preserve the dignity and promote the efficlency of the

leglaslature,

In cases whlch are not consldered so extreme as to merlt outright
expulsion, the leglslative house may dlscipline a member by censuring
him for contempt. This actlon may be Invoked for violation of house
. rules such-as absence wlthout leave and misconduct which may include
Intemperate speech on the floor of the house ag well as mlsbehavlor out
o' the house chambers, Censuring a member freguently requlres only a
majority vote of the house,

The power of the leglslatlive house to unseat members is absolute
and the indivldual leglslator has no legal remedy. The reasoning be-
hind this 1is that the right of an indivldual to hold publlc office 1s
offset when by so dolng, the publle interest might be placed in jeopanmé

lMason, Paul, Mason's Manual of Legislative Procedure, 1953,pp.399-408,

2Cannontag Precédénts of the Housé ol Representatives, 1936, Vol, VI,
sectlon 398,

"It 1is not better that ten traltors should be members of this Senate
than that one iInnocent man should suffer expulsion. In either case,
no doubt, the evlil would be great. But, in the former 1t would strike
at the vitals of the natlon; 1n the latter 1t might, though deeply la-
mented, only be the calamity of an individual." Hind's Precedents of
the House of Representatives 1907, Vol, II, section 1268, p.old.
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While leglslators durlng sesslon generally enjoy some degree of
Immunity from arrest and legal processes, the leglslative houses them-
selves may hold members accountable for thelr actions and punish accor-

dingly.

The Authority of the Wisconsin Legislative Houses to Contest the Right

to a Seat :
T The authorlity of each house of the state legislature in Wisconsin
to Judge the qualiflcatlions of 1ts members 1s set forth 1n the Wiscon-

sinh Constltution, Art, IV, sec. T:

"Each house shall be the Jjudge of the electlions, returns and gual-
ifications of its own members; and a majJorlty of eatch shall con-
stitute a quorum to do business, ktut a smaller number may adjourn
from day to day, and may compel the attendahce of absent members
in such manner and under such penaltlies as each house may provide.

A& number of court decislons as well as Attorney Generalis oplnions
have been handed down holding that thls section of the Constitution
glves each leglslative house sole right o seat members., In Falvey
and Kilbourne vs. Massing, 7 Wis, 630 (1859}, it waa held that "The
supreme court has no appellate jurisdiction from, or supervisory pow-
ers over, the proceedlngs of the leglslature, in a matter within the
constltutional Jurisdletion of that body." The 1lssue was met squarely
by the Supreme Court In another case involving an ldentical provision
in section 5 of Article I of the U.3. Constitution. The court sald
that by section 5, Article I, the power to determine the right of of-
flice 18 vested exclusively in the House of Representatives. "Hence
we cannot go behlnd the returns and lnvestigate and correct frauds and
mistakes and adjudge which of the candidates was elected... The Jjuris-
diction conferred by thils sectlon 1s excluslve and the pretended judic- -
izl determination as to the right of a party to a seat in the leglsla~
ture is null." State ex rel MeDiss ve., BRoard of State Canvassers,

36 ‘Wis 498 (1874))4

In State ex rel Barber vs Circult Court, 178 Wis 468 (1922), 1t
was held that the court could not even determine the elliglbllity of a
candidate to run for office. The Wisconsin Supreme Court dismissed
the argument that Mr. Barber having been convicted of adultery and
sentenced to one year 1in the state prison was inellgible to have his
name on the ballet under sectlon 3, Article XIII of the Constitutlon,
barring convicted felons from holding public office. Instead the court
declared that a candidate is not reguired by statute to be ellgible for
office to get his name on the ballot., The question of ¢liglbllity. .

U5ce also 26 OAG 3 (1937) when the Attorney General advised that the
recount proceedings as certified by Judgment of the circult court for
Waupaca County does not serve as prima facle evidence to set aslde
the certificate of electlion lasued by the county board of canvassers,
"The Assembly is the sole judge and the courts have no Jurisdiction
in the matter," In answer to the question 1f leglslators can succeed
themselves if they pass a law increasing the salary of the office of
members of the leglslature, the Attorney General agaln repeated that
the legislature is the "final judge of elections and qualifications
of 1ts own members by virtue of sec. 7, Art. IV, Wlsconsin Constltu-
tion, and from determination of each house respectlvely in seatling of
its members there may be no a%peﬁl to or review by any court or other

tribunal." 18 OAG 266. (1929

vgm
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sald the court, becomes a Judiclal question alter the electlon when the
elected candidate 1s seeking title to the office.>

A sltuation which developed in 1914 reaffirmed the principle that
while the removal of a legislator from offlce creates a vacancy, ho
special election can be called to f111 the vacancy until the leglsla-
tive body actually deciares that the vacancy exlists. The case involved
George H. Welssleder who was elected state senator from the 6th sena-
torlal district and who allegedly moved and took up hils residence in
the 5th district: In 3 OAG 760 (1914) the Attorney General advised
that the senate was the proper body to determine whether a vacancy ex-
isted and the Governor should not assume theprerogative of calling a
gpeclal electlion to f1ll an undeclared vacancy. If a person were elec-
ted to f1ll an assumed vacancy, the szenate would have the power to pass
upon hils credentlals and refuse to recognlze the right of the newly-
elected senator to a seat,

In cage of a tle vote between candidates for the state legisla-
ture, the respective leglslative Lody sheould determine which of the
candidates 1g legally elected. {1904 OAG 92). This is true even when
the board of canvassers has issued no certiflcate of election, In 1904
OAG, 117 the Attorney General reasoned that 1f no one has the right to
offlce because the county canvassing board refused to issue a certifl-
cate of election, then the county canvassing board has the power fto
deprive the people of representatlon in the legislature. While a cer-
tifleate of election 1s evidence of an electlion, 1t does not consti-

tute an electlon.

The procedure of the legislature 13 not subject to Jjudlclal re-
view elther. As the court sald in McDonald vs. the State, BO Wis

Lo, 1891;:

"The courts will take Jjudiclal notlce of the contents of the
Journals of the two houses of the legislature far enough to
determine whether an act published as a law wag actually
passed 1n accordance with constitutional requirements; but
they will not inguire whether the two houses have or have not
compllied strictly with their own rules in thelr procedure up~
on the bill between 1ts introduction and final passage."

Furthermore no leglislature can by 1ts acts bind fuiure leglslatures in
this matter, nor do legislative bodies have to observe statutory pro-
cedure for contesting elections, Any statutory procedure should be
regarded as a convenient rule but doesz not preclude the exerclse of

the eonstitutional right of the legislative body itself to Initlate in-
vestigations as to the right to a seat, (1 OAG 259, 1912-13)

The Authority to Expel and Punish for Contempt
The authoritiy oi either house of The leglislature o expel or pun-
ish for contempt 1s very comprehensive too, The Wisconsln Constitution

5The proper procedure for the court in cases of violation of the state
corrupt practices laws by a member-elect 1s set forth in section 12.
24 (2} Wisconsin Statutes, If a member-elect has been found gullty
of viclation, the court 1s directed only to transmit a certifilcate
setting forth such adjudication of gullt to the presiding offlcer of
the leglslative body. The house then may in 1ts judgment act, See:
30 OAG 358 (1914} -3
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in Art. IV, sec. B reads:

"Punish for contempt. Each house may determine the rules of
its own proceedings, punish for contempt and disorderly be-
havior, and with the concurrence of two-thirds of all the
members elected, expel a member; but no member shall be ex-
pelled a second tlime for the same cause,”

In Falvey, 7 Wis 630, quoted previously, the court said in rela-

tionship to this section:

sure
him,

"It is competent for the legislature to investigate the
alleged bribery of any of its members or of members of a
previous leglislature, and 1t may compel the attendance of
witnesses and inflict punlshment upon them for contempt,
There 1s n¢ appellate or supervisory Jurisdiction over
legislative proceedings in such matters, When the leglsla-
ture has power to instltute an Investigation the manner of
conducting 1t rests In 1tg discretlon, It seems that the
rules which prevail in courts as to answerlng questions
which tend to criminate a witness have no appllcation to a
leglislative Investigetion, At any rate, he gust answer 1f
he thereby gains immunity from prosecution.”

But while the legiﬁlative houses have the right to expel and cen-
a member, the Attormey General advised that 1t should not suspend

4 oAG 8 (1915)

"There seems to be good reason why this power should not
be excercised by a leglslative body. It is not only the
defendant that Is Interested in the matter hut the people
of his district and 1f the member who represents a certaln
district is suspended from exerclsing any of the functions
of' & member then the people of that district are not rep-
regsented in your body and they cannot elect a man to 111
the vacancy for the reason that there 13 no vacancy. It is
different when the member 1s expelled, In that case a va-
cancy wlll exist and 1t can be fllled by the people of the
district. On the other hand, 1{ a member is censured by
your body it will not deprive the people of his district
of a representative for the reason that he can stll]l exer-
cise his functions as an assemblyman,”

Grounds for Unseatling a Legislator

While 1t would b2 Impo8sibile to ennumerate all the causes for

which a seat may be vacated, some of the conatituticnal provisions
might be mentloned.

Art,

The qualifications for the office of legislator are set forth in
1V, section 6 of the Wisconsin Constitution:

"No person shall be ellgible to the legislature who shall
not have resided one year within the state, and be a qual- -
ified elector in the distriet which he may be chosen to

represent,”

Oaken from the Wisconsin Annotations, 1950, Art. IV, s. 8, p.29.

i
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In 10 OAG 660 {1921) the Attorney General declared that legislators may
vacate thelr offices by ceasing to reside within the district for which
they were elected, '

Persons who have been convicted of a felony are declared inelig-
ivle for office by Art. XIII, sec. 3, Wlsconsin Constitution:

"No person convicted of any infamous crime in any court
within the United States and no persons belng a defaulter
to the Unlited States or to this state or to any county or
town thereln or to any state or territory within the United
States shall be ellgible to any offlice of trust, profit or
honor in this state."

A leglslator becomes 1inellgible when he holds an incompatible of-
flce such as an officlal posltion with the federal government or an
office created during the legislative term for which he was elected.
The following constitutional provisions provide:

Art, IV, sec, 12, "No member of the legislature shall,
during the term for which he was elected, be appclinted or
elected to any c¢lvil office in the state, which shall have
been created, or the emoluments of which shall have been
increased, during the term for which he was elected,"

Art, IV, sec. 13, '"No person belng a member of congress,
or holding any mllitary or civil office under the United
States, shall be ellglble to a seat in the leglslature, be
elected to congress, or be appolnted to any offlce, clvil
or military under the government of the Unlted States,

his acceptance thereof shall vacate his seat."?

Many statutory provislons may be found relating to the ellgibil-
ity to hold public office. One of these 1s section 17.03 providing
that public office may be vacated by any one of the following events:
death of the lncumbent; reslgnation; remcval; moving from the state or
district (except in the case of annexatlon}; convietion for treason;
felony or crlme punlshable by 1Imprisonment for at least one year; de-
clagion of 2 competent tribunal declaring election vold or adjudging
" him insane; neglect or refusal to take oath or fllé bond 1f necessary.

Procedure for Contesting Elections

In 1653 the leglslature passed a law spelling out the procedure
by which one candldate may contest the right of his opponent to a seat
in the legislature. {Chapter 41, Laws of 1853) However, as noted
previously, thils procedure ‘does not restrict elther house of the leg-
1slature 1ltselfl from revlewing the gualifications of its members, In
fact the authorlity of elther house of the legislature to pass upon 1ts

7In the case, Otto Pulhman, contestant vs. Davlid Taylor, contestee
(1869), the senate committee on the Judlelary concluded that the con-
stitutional prohibition in Art. 7, sec. 10 (relating to the incompat-
ibility of the offlce of clrecult court judge with any other public
office} dld not bar a judge from running for the leglslature., Rather
the prohibitlon was directed to holding 2 offices at the same time.
See Wip. Senate Journal, 1869, pp.133-34.

Py
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membership may be regarded as a continuing power and the guestion of
election and qualifications of members 1s never finally decided, 1in
the sense that a decision is conclusive upon the house,8

When the procedure for contesting an election has not been prop-
erly followed, the leglslative house may in 1ts discretion refuse to
recognlze the exlstence of a contest, This happened in 1919 1in the
cagse of Davld Love, contestant vs. Louils A. Arncld, contestee. The
legislature dismissed the case because Mr, Love had falled to have his
depositions certifled and witnessed as requlred in section 13,17,
Wisconsin Statutes,

The Procedure to Seat Members

The seating procedure of the houses 1s set forth in the statutes
and the house rules, The Constitutlon prescribes only that the mem~
bers of the leglslature take an cath to support the U.S, and Wisconsin
Constitutions, (Art. IV, sec, 28)

At the opening of each session of the leglslature the Secretary
of State submlts to each house of the legislature a list of members-
elect as certified by the county board of canvassers, Then the new
members of each house take the cath of office, HNo business may be
transacted untlil the house ls organized and the caths of office ad-
ministered, Senate and Assembly rules 13 provlde that conteéstants for
seats shall have the privilege of the house untll thelr respective
cagses are disposed of, the privilege extending only so far as access
to the chamber during the time occupled in settling the contest, Prac-
tice varies and 1n at least 4 cases the members-elect were given the
cath of offlce and temporarily seated even though thelr seats were in
contest at the time,%

a An electlon contest can be brought to the attentlon of the leg-
islative house In at least 2 ways: the county canvassing board may
certify 2 candidates for one offlce so that the house may decide
whlch one to seat, or the canvassing board may certify one candldate
and the contestant may file his notice to contest, The provislions for
filing notice are set forth-in section 13.16, Wisconsin Statutes.

"Any person wishing to contest the election of any senator
or member of the assembly shall, wilthin thirty days after
the declslion of the board of canvassers, serve a notlece in
wrlting on the person whose electlon he 1ntends fo contest,
stating briefly that his election will be contested and
the cause of such contest; and shall file a copy thereof
in the offlce of the secretary of state at least ten days

8In the case of expulsion, however, no member may be expelled a
second time for the same cause, Wisconsin Constitution, Art. IV,
sec. 7.

IWiseconsin Legiglative Reference Library, Chronology of Events 1in the
Contested Election of Charles Lentz as Member o’ the Assembly from
First Assembly District of Dodge County, Dec, 1840, See alsc letter
dated Jdan, 2, 1935 from Howard ¥, Ohm, Chief, Leglslative Reference
Library to Assembly Chlef Clerk, John J. Slocum. Contained c¢lipplngs
on contested electlions at the Leglalatlve Reference Library.

wsn
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before the day fixed by law for the meeting of the legislature,
If any contestant fails to so flle a copy of such notlce, he
shall not be entitled to any mileage or salary in case .
payment has been made therefor for the sitting member,”

Section 13,17, Wlsconsin Statutes, grovidéa the procedure by which
Testimony in a contested election may be taken,

"Testimony in electlon contests. (1) After the service of
the notice required by section 13,16 elther party may pro-
ceed to take the depositlons of wltnesses before any Judge,
court commlssioner or Justice of the peace in the dlstrict
where the contest is pending, upon giving ten days' no=-
tice 1in writing to the opposite party of the time and
place at which and the officer before whom such depositions
wlll be taken; but no depeslition shall be taken after the
last Monday precedling the day fixed by law for the meeting
of the legislature, except 1n case of sickness or unavold-
able absence of wltnhesses, ’

(2) The officer before whom such depositions are taken
shall carefully envelope and seal up the same, 1ndorse
on the envelope the names of the contestant and contestee,
and direct the depositlons s0 1ndorsed to the presiding
officer of the branch of the legislature by which the
contest 1s to be determined,

(3) The depositions so taken may be used and read in
evidence by either party upon the hearing of such con-
teat, and no other deposlitions than those so taken shall
be used or heard, nor shall such branch of the legislature,
by 1ts committees or otherwlse, hear or seek t¢ procure
other testimony, but shall proceed forthwlth to determine
the contest upon the depositions so furnished,”

Each house usually refers the matter of contested electlons to a
standing commlttee, such as the Judiclary committee, for investigation
and recommendation. Such a committee may 1in 1ts discretlion gather
additio?al evidence and 1ssue subpoenas for witnesses. (1 QAG 261,
1912-13 .

Cases of Election Contests in Wisconsin

Since statehood at least 51 electlon contests have been conslder-
ed by the Wisconsin leglslature, In only 9 of the 51 cases was the
incumbent unseateéd by the contestant, The contest was undetermined in
4 cases which arose in 1854, 1859, 1871 and 1903 respectively. A sen-
ator in 1864 falled to galn access to a seat when his term was cut
short due to a reapportionment. In 1859 a resclution introduced to un-
seat an assemblyman upon the grounds of Incompatlbllity of office was
withdrawn by the author before the leglslature acted upon it., In
1871, 2 genatorial seats were vacated when the senators from the 20th
and 26th distrlcts accepted federal posts as postmasters., In these
cases, the senate refused to offlclally recognize that the vacanciles
exlsted and therefore the positions could not be filled by speclal e=-
lection., When the people 1n the area held unauthorized electlions, the
senate refused to seat thelr candldates, In the assembly in 1903 a
special electlion was called In a contested electlon case because the
evidence conslsting of defectlve ballots had been destroyed.

-l -
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Most of the 51 election contests have been based upon the grounds
that ballots were improperly counted iIn the original count or recount
proceedings, There have been 29 of these cases, Other contested e~
lections were based on the following grounds: 6 for incompatibility
of office, 3 for nonresidence in districts, one for violation of cor-
rupt practlices act, one for fraud and bribery, one for disloyalty to
the federal government by virtue of his membership in the Soclalist
Party. One member claimed a seat on the basis that he had not served
out his term, Two members claimed seats on the basis that they held
valld election certificates, and in 7 cases the grounds for contest is
unknown, A brilef resume’of each contested election case may be found
at the end of this study.

Cases of Expulsion and Censuring

As far as can be determined, there have been 11 instances 1in which
rescolutions were Introduced into the legislature providing for expul~
slon or censuring of legislators, 1In 2 cases the leglslator was act-
uglly expelled, in one case suspended and in 4 cases censured., A
table showing the 11 cases providing for expulslon or censurihg appears
at the end of this study.

One of the most tragle lnstances occurred in the territorial leg-
islature in 1842 when Charles ¢, P, Arndt from Green Bay was shot and
killed by James R, Vineyard from Grant County, a fellow member of the
council (as the senate was then called)., In an altercatlon over the
appolntment of a sheriff, Arndt allegedly struck Vineyard who was sit-
ting at his desk in the house chamber, when Vineyard drew his plstol
and shot Arndt, Vineyard sent in hls resignation to the councll but
this was rejected and he was expelled., He was brought to trial before
a court at Monroe, Green County, and acquitted upon the grounds of
selfl defense, Afterwards Vineyard was re-elected to the legilslature
from Grant County and when he moved from the gtate, he was elected to
the California legislature.lO -

The second case of outrlght expulsion happened 1n 1917 when Sen-
ator Frank Raguse, Soclalist from the 8th district, Milwaukee, was ex-
pelled for refusing to retract and to apologlze for statements made
on the floor of the genate which were consldered dlsloyal, This oc-
curred just before World War I when publlc sentiment for and sgailnst
war with Germany had grown to a high pilteh, Part of the speech for
which Senator Raguse was expelled ls quoted below:

"T would like to inquire from the senator from the fourth,
what he meant the other day when this resolution {providing
for the printing and distributing of President Wilson's
message urgling a declaratlon of war agalnst Germany) was
being discussed when he sald that he would spend a million
dollars for patriotism, Did he mean that he would blow up
another Maine? As I understand 1it, the Maine was blown

up from the inside for the purpose of creating so-called
patriotism, It seems that patrlotlsm can only be created
in two ways-~«~by the degstruction of property or the destruc-
tion of lives. I had a brother in the Spanlsh American war

10por an account of the Arndt-Vineyard shooting affalr see: Holmes,
Frederick, Wisconsin Stabllity, Progress, Beauty, 1946, Vol. 1,

Pp. 269“2?0 .
-8
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that came back with fever and I remember that after the war
the president (William McKinley) was walking up and down
on velvet carpets in his palace, surrounded by silks and
satins, whlle some poor fellow who lost his leg in that war
was out 1n the weods cutting down a tree to make himself a
wooden leg.... How can a man have any patriotism when he
hag not got any land, for I claim that unless az man owns
land he has not got any country, and I am one of them who

. don't own no land., Elghty-five per cent of the people 'ln
thls country have got no land and what we ought to do to
malke Q%Erioﬁism is to find some way to get them some
lang.,’

Resolution 19, S,, 1917, censuring Raguse for contempt, disorderly be-
havior, and conduct unbecoming to a senator of Wisconsin and providing
for hils expulsion wag adopted by a vote 30 to 3.

In the BFaton case, 1905, the senate censured Barney A. Eaton,
senator from-the 7th district, Milwaukee and suspended him for unbe-
coming conduct and fallure to clear himself of pending charges of
bribery. A resolution to expel Senator Eaton failed to pass with the
required 2/3 majorlty and therefore was amended to provide for suspen-
slon for a period from April 25, 1905 to January 6, 1906, The charges
were brought before the senate shortly after Eaton's acgquittal by the
circult court of Milwaukee on one of 3 indlctments for hsving accepted
money for hls vote in 1901 against a blll to regulate the practice of
barbering. The other 2 indictments involved recelving bribes of $25
and $75 for opposing the barbering bill,

The senate commlttee on Judlclary reported the followlng findings
in the Haton case. At the beginning of the sesslon, the caucus com~
mittee had suggested to Eaton that he should clear himself in court
before he take part 1n the proceedings of the senate, After several
weeks elapsed, Senator Eaton was brought to triasl in Milwaukee on the
filrst indictment and recelved an acgulittal, Claimling that he had ful-
fllled his agreement with his colleagues, Senator Eaton returned and
took his seat, The other indictments were untried and were adjourned
untll after the leglslative sesslion upon Eaton's plea of legislative
privilege. The report of the committee on Judiclary noted that news-
paper reports of the trial carrled the lmpression that in the testi-
mony, Senator Eaton not only confessed wrongdoing on his part but im-
plicated a number of hls colleagues. Resolution No. 32, S., 1905,
providing for suspenslon, carrled by a vote of 23 ayes, 5 noes, and 5
absent or not voting.l?

On 4 occasilong in 1838, 1858 and 1941, the leglslature adopted
resolutions censuring members, In the territorial leglslature of 1838
Representative Alexander W. McCOregor from Dubuque County was censured
in the following resolutlon by a vpte of 12 yeas to 9 noces:

"Whereas, Alexander W, McGregor, late a member of this
House, from the county of Dubugue, was arralgned before

1lyis, Senate Journal, 1917, pp.597-98.
12por the report of the Jjudiclary committee see Senate Journal, 1905,
v. 1, p.801-812, ' :
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the bar of this House, on the affidavit of John Wilson,
charging him with having taken a tribe in his official
character of leglslator; and whereas the sald McGregor
plead innocence of said charge, and occupled much of the
time of this House in introducing testimony to that effect,
none of which was satisfactory; and whereas, the House
postponed a decision upon this case til thils session, that
the sald McGregor might have ample time to make his defence,
and to prove his innocence; and whereas, pending the res-
olutlion offered by the commlittee selected to investigate
sald charge, sald McGregor has resigned hils seat 1in this
House; Therefore,

"Resolved, That, in the opinlon of thls House, the
sald Alexander W, McGregor stands charged before thls
House and the people of this Territory, of the offenses
of recelving a bribe, extortlon, and corruption, and 1s
unworthy and undeserving of 1its confldence,"13

The senate of 1858 adopted Resolution No, 114, S., censuring Sen-
ator William Chappell from the l4th district on the followlng counts:

1. For hls part in the wrongful abstraction and wlth-
nolding of a senate blll which had been passed by the 1857
senate, (vote: 17 ayes; 10 noes)

2. Offering a bribe to La Rue P. Anderson tq prevent
him from testifylng before a Joint committee investiga-
ting frauds in c¢onnectlon wlth lands granted to the state
for rallroad construction, (vote: 16 ayes; 11 noes)

3. Trylng to Induce a witness, Martin Stuefer, to change
hls testlimony offered before a commlttee to investigate
the Chappell charges, (vote: 22 ayes; 5 noes)

4, Receilving bonds from the La Crosse and Mllwaukee
Rallroad Company as a conslderation for his vote, (vote:

23 ayes; Y noes

5. Gullty of contempt for his attempts to suppress leg-
lslative action, (vote: 18 ayes; 10 noes)

The last clause of the resclution providing that Chappell was no
longer worthy to hold a seat 1n the senate recelved a vote of 17 ayes
to 11 ?ges which was Just under the 2/3 majJorlty vote required to
expel.

The assembly in 1858 adopted a resclutlon censuring 10 assembly~
men for refusing to appear when there was a call of the house,

In 1941 the senate adopted Resolution No, 35, 8, by a 19 to 11
vote whilch censured & Progressive and one Republlican senators for

13pssembly Journal, 1838, Territory of Wisconsin, p.43,44,

1&Wis. Senate Journal, 1858, Vol, 2. See pages 1209-24 for report of
select commlttee £o lnvestigate the charges agalnst Chappell: com-
munication from Chayiell answering charges on pages 1353-58; and
vote on Resolution 14, S., 1858, on pp. 1369-70.
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contempt of the senate, This actlon was taken when these 7 senators
refused to vote on a bill, (Bill No., 481, 8.) and in violation of sen-
ate rules walked out of the senate chamber during a roll call on the
measure, The bill created an interim "little Dies" committee to in-
vestligate alleged unAmerlcan and subversive actlvlities in Industry.

- The censured senators were: Allen J. Busby, Republican, 8th senatorial
district; John E. Cashman, Progressive, 1lst senatorial district;
Kenneth L., Greenqulst, Progressive, 2lst senatorial distrilet; George
Hampel, Progresslve, éth senatorial dlstrigt; and Fred Risser, Progres-
sive, 26th senatorial distriect,15 ’

1owis. Senate* Journal, 1941, p.2030-31, 2036-37, 2052-59,

-1l
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THE OUTCOME AND GROUNDS FOR CONTESTED ZLECTIONS IN THE WISCONSIN LEGISLATURE

18L9-1955

DATE DISTRICT. CONTESTER CONTESTANT GROUNDS

1943 Milw. 6th, Phillip Cleveland M, Questioned recount by the Milw. Co. Bd, of Tlection
Assenbly Markey Colbert Comm, gertifying Markey instead of Colbert (AJ1GL3Z,

. op. B3-4, 30448, 390)

1641 La Crosse Edward Oliver H. Erause had been declared winner on first ecdunts and
1st, Eravse Frite certified. In recount involvine some absentee ballots,
Agsembly Fritz was declared winner but circult court overruled

the recount resulis and no certificate of election was
ever civen Fritz (AJ1941, ». 8, See also clippings
"Contested Zlectiong®
1939 Milw. 3rd, Arthur J. Willisn In recount, 1t was found that Balzsr had not received
hssembly Balzer Luebke, JT. a majority of votes but that it was a tie vote and the

Milw. Co. Bd. of Blection cast by lot to breask the tie
{AT1939 pp. 58-60, 1573, 1597-8)

193¢ Raeine 3rd, Maritin E. Saverts ¥o specific charge mentloned (AJ193% p. 3=&)

- Agsembly Herzog Aiello

1937 Waupaca, Alvin A. Edwin E. Cirecult court cancelled Handrich's certificate of elec-

" Agsembly Handrich Russell tion and ordered certification of Russells; Court aid’
nf: h§,v& jurisdiction %o do this. (AF1937 op. I, 6-7,
1439}

1933 3rd Walter William M. Langen charged thaot Sen. Polakowski did not regide in
Senate Polakowskli Langen %gg senatori§18§istrict. Senate 1aid on table.

i 1 jaje R -

1931 6th Thomas M. Otto H, Tetzlaff charged that in the 1928 election Duncan was

Senate unesn Tetzlaff not a resident of the éth. Senate dismissed case on
the basgis that 2 years had elapsed and no cX¥aimd or °
. evidence—had been oresented. (SJ1931, vp. 62-4, 262,

= . ~ 66366, 701-2) ‘

1919  THilw. 17%h, Frank B, Edward C. Werner charged that Meitcalfe was diggualified because
Agsembly Hetealfe Werner he was a member of the Socialist Party and therefore

‘ diglovsl %o the U.3, Government. Assembly ruled-that
evidence wag insufficient. {&71919 pb, 21-47, 178-91)
Source: Wisconsin Legiaslative Journszls
Note: Underscored name indicates who was seated

L =12-
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DATE DISTRICT ‘CONTESTEE  CONTESTANT GROUNDS
1919 Manitowoe 1lst, John George A. Rathsack claimed that according to recount proceedings,
Assembly Lerfeld Rathsack he was duly elected and that the certificate of elec—
tion %iven_Lorfeld was vold. Assenbly determined that
Lorfsld had received majority of 2 votes. {(ATI919
— D0, 7 S-14, 16-21, 178, 130
1919 7th Louis A, David Case digmissed because depositions as required in pro-
Senate Arnold Love cedure to contest 13.17 Wis. S8tats. had not been cer-
- - tified or witnegged., (831919 pp. 534—35, 535-3, £08)
1917 Dodge 1lst, Charles L. Edmund J. Labuwl charged that the beoard of canvassers were preju-
Agsembly Lintz Labuwi diced and there count 1llegal. On recount Labuwl re-
ceived majority of votes and was seated, (AT1917
: pp. 7, 138143
1918 6th G. H. Sen. Weissleder stated that his seat in the sesnate was
Senate ¥eiggleder being challenged in the eircuit court on the grounds
that he was not a resident of the 6th, Ezxplained that
due to an illness in the family he had been ¥vemporarily
residing elgewhere but g£tl1ll maintained his residence
in the 6th district. Henate confirmed his right to
- the geat. (AJ1915 p. 5)
1913 Hilw. 17th, John Frank B, Metealfe charged that Paulu had violated the corrupt
Assenbly Paulu Hetcalfe practices aect when he clirculated campaign literature
without the name and address of author or publisher.
Ass?mbly dismissed charge. (AJ1913 pp. 63-73, 315,
350
1913 Lincoln, dohn O'Day Ralvh H, Clark cherged that ballots were improperly counted.
Assembly Clark Upon recount O'Day was declared elected. (ATI913
pp. 6, 119, 149, 188, 164)
1911 Trempealeau, Peter K. K. Hagestad charged that there had been irregularitieg in
Assembly Helton Hagestad the canvass and election., Affer recount Nelton was
- - declared elected. (AJ1911 opp, 6-7, 171)
1907  Green, Fred Ties Willis Ludlos charged that ballots were improperly comnted,
Assembly Ludlow gpogzﬁ?eouﬁt Ties was declared elected. (AT1907 pv. 5~
1905  Tzaukee, Fefer L. Michael G, Soh, harged that pallots w R “
Asgeg{bly Pilerron Bohan %hii‘g %ﬁe %{%S@!ﬁb ¥y Cc%mittéea%gu%gpggﬁgr%%?ggﬁgg‘%%i@Sx

Pierron still had received the majority of votes and
1gs §§§§ entitled to his seat., (AJ1905 pp. 6-8, L47-
H
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DATE

CONTESTEE

— .

DISTRICT CONTESTANT GROUNDS
1903 Racine 2nd Edwsrd F, John H. Xamper charged that ballots were improperly counted and
Assembly Rakow Kamper that the board of canvassers hsd not accounted for de-~
fective ballots., Assenbly ruled that since the defec-
tive ballots had been destroved without objection that
. a epecial election be held., Rekow was etrected at the
gpecial election. (AJ1903 vwp. 7-9, 166-7. 323)

1901 Marathon Alfred Gilbert p. Vandercookx charged thet there had been some irregul ar—
lst, Cook Vandercook tties. Cook was declared July elected and entitled to
Assenbly o the seat. (AJ1901 po. 146-9)

1893 Crawford, Jomes Q. James Fisher charged that there was fraud and brivery involved
Assembly Davidgon Pisher, Jr. in the election. {(AT1893 pp. 126-8)

i§93 ¥Milw. 10th, Theodore Peter G. Rodemacher charged that 7 vofes cast for snother candi-
Agsembly Prochnow Rodenacher dgg? should have been counted for him. {AJ1893 pp. 164~

1

1887 Richland, €. &, Tate iseac HMelann claimed 0 have a velid election certificzte but
Assenbly MeCann withdrew from contest 2-3-88. (AJ1887 pp. 6-7, 39)

1883 Door, Chrls George C, Spear charced that defective ballots were improperly

2 Asgembly Leonhardt Svear counted. (AJ1883 pp. 107, 162-3) )

1879 Dodge 3rd, James Henry W. Hildebrant withdrew from contest andi therefore Davidson
Asgsembly Davidson Eildebrant was detlared lewfully elected. (AJ1879 p. 132)

1879 Milw., 11ith, Willlem W. Michsel J. Three ballots which hed been erssed and marked Ragan
Agsembly Johnson Bagan were declared defective and not counted, and this re-

sulted in 2 tie vote., Whersupon the Governor called a
gpecinl election at which Johnson received z malority
of votes. TEagan charged that the defective basllote
should have been counted and that the Governor had no
aug?erity to call a special election. (AJ1879 pp. 132-4,
17

1879 1ilw, 1ls%, E.C. Wall Willism P. MeLaren charged that ballots had been imnronerlv counted
Assembly McLaren but withdrew from contest 12-24-79. (AJ1879 pp.165-6)

1877 Milw. 8th, Peter Henrvy Fink Fink charged that ballotshad been improperly counted,

' Agssembly Salentine {AJ1877, Do, 104-7, 148-9)

1877 Jefferson A, Scheuber Besolution introduced into the assembly providing for an
3rd investigation to ascertaln whether Scheuber 1is a post-
Agsembly master and therefore his opoonent Lyman Goodhue is en-

titled to his seat. No fwther zction recorded and i
Scheuber continwe d as a member of the assembly. (AJ1877
] Lo p. 179}
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DATE DISYRICT COMTESTEE  CONTESTANT GROUNDS
1876  A4th Jameg Henry Reuben ¥ay claimed that he received majority of votes. (8J
. Benate Tate May 1876, pp. 110, 144)

1872  Winnebago ¥elgon F. R Je Judd claimed that he received a majority vote becausge
3rd Beckwith Judd 21 1lYegal votes had been—cast and counted for Beckwith
Lssembly o {(AJ1872 pp, 284, 3862-L, 374)

1871 20th 3enste H.5. TPown J. Rovd Senators Town snd Davis sccented positions as nostmas—
26th Senate R.E. Davis Levi B. Vilasg ters but the senate had not yet declared their seats

vacant. The Governor refused under these circumstances
to call a speclial election until 2 vacancy was declared
g0 the veople in the area held their own ad hoco elec-
tions. The senate ruled that the 20th and 26th sens-
torizl district seats were vacant, but indefinitely
postoormed resolution to0 seat Boyd and Vilas. (831871

- pp. 237-46, 253-5) -

1870 Adams, Solon W, 0. B.. Lapham olaimed he received the majority vote. (AJ1870
Assembly Fierce Laphan pp. 103-4) _

1869 1s%t. David Otto Puhlman claimed that he received the majority vote be-
Senate Tayior Puhlman cause Taylor being a circult judge at the time ran il-

legally. (SJ1869 pp. 133-7, 156)

1869 13th Hamilton H., Absolom A. Towneend clsimed that he received the majority voies.
.Senate Grey Townsend (831869 pp. 155, 203)

1865 Marathon & H, W, M, J,. MeRaith olaimed that he received the majority vote.
Wood, Assgem. Hemington  HMcRaith

1865 Douglas, La  Amos 5. Albert C. Stuntz charged that the voteg for Ashland County were
Point, Ash~ Gray Stuntz not counted inte the totals when they should have been.

“land, Polk, (471865 pp. 77-8)
Burnett,Dallas
Agsembly .

18 Vaukesha lst William J. M. Cady charged that there was some 1llegality in voting.
Assembly Costigan Cady {AT1864 vp. 233-4, 291)

1862 8th Herman 3. Orton 3. No specific charge mentioned. (SJ1862, o». 48)

Senate Throne Head

1862 Iowa Alexander Hobert Wilgon charged improper counting of votes. (AJ1862

Assembly Campell Wilson vp. 10, 14~19)

15—
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DATE DISTRICT CONTESTEE  CONTESTANT GROUNDS

1861 Sheboygan 3rd, C. W. William F. ¥1tchell claimed that the ballots were improperly coun~
AssenDly Humphrey Mitchell ted and that the certificate of election issued to

Humphrey was not conclusive and final., (AJ1861 pp. 115~
6, 126-30, 196-200)

1860 Washington Matthias Mitchell L, Delaney charged that Altenhofen was not elizible since
Asgembly Altenhofen Delaney he was acting deputy postmaster when elected. (AJ1860

nn, 24145, 358.0) '

1860 Outagamie, Daniel C. ilo Coles Yo specific charge mentioned. (AJI8A0 »p. L1-2, 68)
Agsenbly Jenne .

185¢ Sheboywan 1st Williasm M. A, L, No specific charge mentioned. {(AJ1859 op. 53-L)
Assembly Shafter Crocker

1859  YWaukesha %rd A. E. Regolution introduced vrovidine for zn investiration
Assembly Elmore to ascertain whether Elmore holds an office under the

federel government. Resolution was withdrawn.
_ {ATJ1859 Do. 661, 689)

1859 La Pointe, Moses 2. Yarkus ¥, Ho specific sharge mentioned but the commlttee on
5%. Croix, Gibson MeCracken privileges and elections noted the territory of the
Polk, Burnstt, district was largs, greater than some of the states and
Douglas, Assem. that 3t ig 41fficult to find suitable nen—to conduct

. _ elections proverly. (AJ1B59 pp, 8-9, 54.7)

1858  14th Senate William William T. At the outset neither Chapprell nor Butler were seated

Chappell Butler in the senate because of a dispute about the counties
included in the 14th district. Upon the determination
of the territory in the district, Chappell was declared
entitled to the seat and Butler was permitted %o gather
information to contest if he so desired. (SJ1838
'D.c“- ?1""53 80)

1857 Waupaca Benjiamin F, E. P. o gpecific charge mentioned. Resolution adopted that
Asgembly Phillinsg Perry Perry had not complied with the statutory procedure to

contest an electlon and his petition was rejlected.
(AJ1857 po. 1h2-k, 172-5)

1856 Oconto, Qut- Lewls William Both claimed election certificates. Committee on elec-
agamie, Bestedo Brunqguest tions reported that Brunquestls certificate was not s
Shawano, district canvass aB required by law. ({(AJ1856 pn.60-62)
Waupaca,

Aggenbly

-] B
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DATH DISTRICT

_—

COUTESTEE  CONTESTANT

GROUNDS T

1854  18th Senate J. R. Briggs claimed that he was elected for a Z-year term
) Briggs, Jr. in the senate and that he was entitled to a seat for 2
years regardless of a reapportionment which caused his
term to explre after one vesr. Committee on judiclery
noted that after a new sprortionment, such readiust-
ments are unavoidables and necessary to carry o the
prineiplé of vacating sests. (871854 vp, 29-30, 38—
1834  Oconto, John B. David 3cott charged that the voteg were imnroverly counted
OQutagamie, Jacobs Scott and that the returns from Waunmaca had been relected.
Waupaca, (AJ1884,pp. 37-9)
Agsembly

P
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CASES COUSIDERED BY THE WISCONSIN LEGISLATURS PROVIDING FOR EXPELLING OR
CENSURLNG OF MEMBERS 1838-1953

DATE LEGISLATORS INVOLVED CKIND OF ACTION GROUNDS FOR ACTION

1838 Alexzander W. McGregor, Representative, Cengure-Adopted Taking a brive as a legislator
Dubugue County (HRJ1838 p. 43-L4)

1842 - James R. Vineyard, Councilman, Grant Expel-Adopted Shooting and kXilling Charles Arndt,
County ' a fellow legislator. (CJ18L40-41

: pp. 3131-173) :
18588 William Chappell, Senator, 14th Censure-Adopted Obegtructing legislation, tampering
' Distriect with witnesses and bribery.—(B8J1858
pp. 1209-24, 13583..58, 1369-70) ]

1858 Edgar Conklin, Assemblyman, Censure~-tithdrawn Refugal to apoear when there was 3

Brown County ggl% of the house. ({AJ1858 pp. 6835,
2

1858 10 assemblymen: Burdick, Easton, Censure-Adopted Refusel to apvear when there was a
Irish, Btark, Alling, Bemls, Bersg, 21l of the house. (AJ1B58 p, 17L2)
Corson, Catzhausen and Roberts -

T505  All assemblymen who Talled to respond  Gensure-Llnder. {31908 p. 17077
at the morning's segsion postponed

1905 ~ Barney A, Eaton, Senator, 7th Expel-Tailed Unbecoming conduct and failure to
Digtrict Censure-iAdopted ¢lear himsgelf of charges of bribery.

_ : _ ‘ (871905 »p. BO1-1k, 862-4)

1927  Frank Heguse, Senator, -8th District Expel-Adonted Hefusal to retract statements made

on the floor of the senate which were
considered disloyal. (SJ1917 »p.
567-8, 598-604)

1921 6 assemblymen: Atcherson, Cook, “Censure-Indef. Refusal to vote on certain igsues
Fifileld, Smith, Sumnmerville and pogstponed before the house whereby for want of
Verkuilen ' a guorum, the house wag forced to

_ . adtourn, (AJ1921 w. 1744)

1937 EZmil Costello, Assemblyman, Kenosha Cengure~Rejscted  For absence without leave for 12

Count 2nd Diztrict dayg between April through ¥ay 1
¥ {838 PU Y5 Bt Sa s8R e 53] 17
1943 7 senators: Busby, Cashman, Connors, Refusal to vote for a bill and walk-

Greencuist, Hampel, Nelgon and Risger

Cengure~Adopted

ing out of the senate chamber during
roll eall. (SJ1941 pp. 2030-1,
2036~7, 2052-9)




