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“Every person is entitled to a
certain remedy in the laws for all
injuries, or wrongs which he may
receive in his person, property, or
character; he ought to obtain justice
freely, and without being obliged to
purchase it, completely and without
denial, promptly and without delay,
conformably to the laws” (article I,
section 9, of the Wisconsin Consti-
tution). An injured or wronged
person may obtain a remedy in the
justice system through civil litiga-
tion. Civil cases, such as torts,
contract disputes, divorce and other
family issues, and property cases,
are noncriminal matters.

FAIRNESS, EFFICIENCY, ACCURACY

As the constitution implies, corner-
stones of civil litigation include
fairness, efficiency, and accuracy.
As a society, we have decided that,
to be fair, people who injure or
wrong others must pay for the
damage they cause; those who are
injured or wronged should not
endure the costs. The set of rules
that govern civil litigation, known
as civil procedure, exemplify this
notion of fairness and ensure that
both parties to civil litigation have
an opportunity to tell their stories.
To accompany the notion of fair-
ness, civil procedure promotes
accuracy and efficiency for the
court system and for the parties
involved. Accuracy ensures that
judges and juries will have the
information to make a well-in-
formed decision to resolve the
dispute as fairly as they can. Effi-
ciency allows the courts to hear

more cases in less time and saves
money for the court system and the
parties to litigation, thus allowing
more people access to the courts.

INITIATION OF LAWSUIT

Civil procedure begins when
someone has been injured or
wronged and wants to sue another
party for a remedy for that injury or
wrong. The person who brings the
lawsuit is the plaintiff; the person
or company he or she sues is the
defendant. The plaintiff controls
many aspects of the lawsuit, such
as who is named as a defendant and
when the lawsuit is brought, but the
plaintiff is constrained by the rules
of civil procedure. The plaintiff
must start the lawsuit within a
certain time frame, as specified in a
statute of limitations, after all of the
ingredients for the lawsuit are
present. The statute of limitations is
designed to promote fairness by
ensuring that the lawsuit is started
while the witnesses can still re-
member the facts and that the
defendant has finality.

The plaintiff initiates the lawsuit by
filing a summons and complaint
with the appropriate court. The
summons tells the defendant he or
she is being sued and by whom and
gives the deadline for the defendant
to respond to the lawsuit with an
answer. The plaintiff’s complaint
describes the basic facts behind the
incident for which the defendant is

being sued, explains the legal
grounds on which the plaintiff is
suing, and specifies the type of
remedy the plaintiff would like the
court to give him or her.

DISCOVERY

After the defendant has answered
the complaint, either the plaintiff or
the defendant may initiate discov-
ery, which is the request for infor-
mation from the other parties or
witnesses in the lawsuit. While
discovery allows the parties to
obtain more facts about the inci-
dent, the rules and the judge pre-
vent one party from harassing
another party with requests for
unnecessary information. The
discovery process balances the need
for accuracy in finding the facts
with the need for fair treatment of
all parties to the lawsuit. Typically,
the judge presiding over the case
sets deadlines and guidelines for
certain phases of discovery to keep
the case progressing efficiently.

RESOLUTION

After the discovery period, the case
moves toward resolution. A case
may be resolved in various ways,
including dismissal, settlement, or
judgment following a trial. The
plaintiff, after finding out more
facts in discovery, may dismiss the
lawsuit or may dismiss a certain
defendant from the lawsuit. The
court may dismiss the case if a
party has not followed the timing
instructions or if there is a legal
basis to dismiss the case. The
parties may decide to settle the



passed a law that limited the
amount of noneconomic damages
an injured person could receive in a
lawsuit based on medical malprac-
tice. Noneconomic damages are
payments for injuries that are
difficult to quantify, such as pain

The court did not get the last word
on the issue, though. The legisla-
ture revisited the limit on noneco-
nomic damages and this time
increased the limit to $750,000 and
listed within the law its justification
for the limit. One might assume
that now, with the changes made to
the law, the Wisconsin Supreme
Court would decide that the limit
on noneconomic damages in
medical malpractice suits is consti-
tutional. But the court system
cannot review a legislative action,
such as the passing of a law, with-
out having a case that parties
affected by that legislative action
have brought before the court. A
new plaintiff whose damages are
limited by the statute could, like the
Ferdons, challenge the law through
civil litigation. Ferdon’s case
illustrates the separation of powers
among the branches of government.

SUMMARY

Civil procedure allows an injured
or wronged person a remedy.
Through civil litigation the court
system can serve as a check on
another branch of government. The
civil procedure that governs civil
litigation is designed to promote
fairness, efficiency, and accuracy
for all who walk through the court-
house doors.

case, which means that the plaintiff
and the defendant agree to an
amount of damages or a remedy. If
the parties have not dismissed or
settled the case, then it may be
resolved following a trial before a
judge, or a judge and jury.

APPEAL

After resolution of the case, if one
side believes the judge made a
mistake of law, then that party may
file an appeal with the Wisconsin
Court of Appeals stating what the
mistake was and the legal rationale
for why the mistake should be
corrected. There is no jury in the
Wisconsin Court of Appeals;
judges consider the law and each
side’s position based on briefs that
each side submits and decide
whether a mistake occurred and
what should be done to correct it. If
a party does not like the outcome in
the court of appeals, the party may
appeal to the Wisconsin Supreme
Court, which does not take every
case that is appealed. The supreme
court decides which cases to hear
based on factors such as whether
the question in the case is important
to the people of Wisconsin. If the
supreme court elects to hear the
case, the parties write their legal
arguments in another set of briefs
and then orally argue in front of the
seven justices, who ultimately
decide the case.

CHECKS AND BALANCES

Civil litigation promotes fairness
among the branches of government
as it may serve as a check on
another branch of government, such
as the legislative branch. The injury
or wrong to a person may be a
wrongfully made law. For example,
parents of Matthew Ferdon, who
was permanently injured during his
birth, sued the doctor for medical
malpractice in causing that injury.
Before the case, the legislature
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and suffering, mental distress, and
loss of enjoyment of the normal
activities, benefits, and pleasures of
life. As part of the case, the Ferdons
argued that the statute that limited
his amount of noneconomic dam-
ages to $410,332 was improperly
made, or unconstitutional.

The Ferdons appealed after losing
their challenge to the noneconomic
damages limit in the trial court and
in the court of appeals. The Wis-
consin Supreme Court agreed to
examine the issue and decided that
the limit on damages set by the
statute created two groups of
people: (1) severely injured people
who did not receive the full amount
of their damages because of the
limit; and (2) less severely injured
people who fully recovered their
damages because those damages
were less than the limit. The un-
equal treatment of the two groups
of people, the court concluded, was
not rationally related to the
legislature’s goal of lowering the
costs of health care. Therefore, the
statute violated the equal protection
of Wisconsin’s residents guaranteed
by the constitution. The court had
checked the legislature’s power by
invalidating one of its laws.

As a society, we have
decided that, to be fair,
people who injure or
wrong others must pay
for the damage they
cause; those who are
injured or wronged should
not endure the costs.
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Who are the parties to a civil 
lawsuit? What causes a lawsuit to 
be created?

2
What is the purpose of the rules of 
civil procedure?

3

Give examples of the kinds of 
disputes that are resolved in civil 
litigation. Do these include 
criminal matters?

4

How do the objectives of the trial 
court and the appellate court 
differ?
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How does civil litigation help 
keep a balance of power between 
the branches of government?

6

What would happen if there were 
no statute of limitations in civil 
cases?
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1

Who are the parties to a civil 
lawsuit? What causes a lawsuit to 
be created?

The plaintiff, who claims to have been injured or 
wronged by the defendant, and the defendant, who may 
or may not have caused the injury. The lawsuit begins 
when the injured person files a complaint setting out the 
facts and showing that he or she has a legal claim against 
the defendant.
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2
What is the purpose of the rules of 
civil procedure?

The rules of civil procedure ensure fairness to both the 
plaintiff and the defendant, as well as to the people, by 
reaching a fair and final resolution of the dispute in a fair 
manner. C
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3

Give examples of the kinds of 
disputes that are resolved in civil 
litigation. Do these include 
criminal matters?

Civil litigation resolves tort cases, contract disputes, 
divorce and family matters, and property disputes. 
Criminal matters are not included. A
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4

How do the objectives of the trial 
court and the appellate court 
differ?

The trial court determines the relevant facts and applies 
the applicable law. The appellate court ensures that the 
law was correctly determined and applied. A
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5

How does civil litigation help 
keep a balance of power between 
the branches of government?

A court can find that a law passed by the legislature is 
unconstitutional or that an action by the executive branch 
violates a statute. S
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6

What would happen if there were 
no statute of limitations in civil 
cases?

If there were no time limit on when a plaintiff could start 
a lawsuit after the underlying event occurred, the 
defendant would never have finality in the case and 
witnesses might not accurately remember facts.
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