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Search and Seizure

Police officers have the difficult job
of protecting people and property.
Without the power to search and
arrest, the government could not
solve many crimes or punish
criminals. In our society, though,
one of the most treasured rightsis
the “right to be secure in [our]
persons, houses, papers, and ef-
fects” (Wisc. Const. art. I, sec. 11).
That is, we have the rights to not be
arrested and to not have our prop-
erty searched. These interestsin
public safety and personal privacy
clash every day. Our courts often
determine the appropriate balance
between these interests by applying
constitutional rules that limit the
government’s power to search and
seize.

ORIGINS

When the United States was still a
British colony, the government
grew concerned that its customs
laws were being violated by some
colonists. Among the tools the
government used to enforce the
customs laws were general war-
rants with which an official could
search any place he wished without
explanation. Many colonists
thought a person’s property should
not be subject to search unless the
government had good reason to
search the property.

It is not surprising, then, that when
the United States was formed, the
Framers specifically protected
against government searches and
seizures in the Fourth Amendment
to the U.S. Constitution. Wisconsin
has asimilar protection contained

inArticlel, Section 11, of the state
constitution. Though the two
provisions are slightly different,
they have nearly aways been
interpreted to have the same mean-
ing. Wisconsin's constitutional
provision reads:

The right of the people to be
secure in their persons, houses,
papers, and effects against
unreasonable searches and
seizures shall not be violated;
and no warrant shall issue but
upon probable cause, supported
by oath or affirmation, and
particularly describing the place
to be searched and the persons
or thingsto be seized.

These lines contain powerful
limitations on the way state govern-
ment interacts with Wisconsin
residents, particularly when investi-
gating whether a person has vio-
lated alaw. Even so, the language
isquite general, and thereis con-
tinuing debate over the precise
[imits of government power.

Two of the most important protec-
tionsinArticlel, Section 11, are the
l[imitations on the government’s
authority to seize or arrest a person
and to search a person and hisor
her property. The constitution
specifically prohibits “unreason-
able” searches and seizures. Hun-
dreds of state court cases have
attempted to explain what exactly is
aseizure or search and whenitis
unreasonable.
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SEIZURES

Not every encounter between a
person and a police officer isa
seizure. A police officer, like
anyone else, may stop someone on
the street to ask aquestion. A
seizure occurs only when the
officer communicates that a person
isnot freeto leave. Seizures may be
temporary and limited or may be
full-blown arrests. The common
factor isthat the officer has used
force or authority to restrain a
person’s freedom. The officer need
not specifically tell aperson that he
or sheisbeing detained. Instead,
we look at al of the circumstances
and consider what areasonable
person would believe. Could the
person simply ignore the officer
and leave? Or must the person
follow the officer’s directions? The
courts have considered many
factorsin determining if aseizure
has occurred, including specific
statements from the officer, use of
sirens, or use of weapons or physi-
cal restraint.

Part of determining if aseizureis
reasonable is determining what sort
of seizure has been made. Seizures
that are temporary and limited are
often called investigative stops. In
an investigative stop apolice
officer conducts an investigation as
quickly as possible to determine
whether to release the person or to
make an arrest. Because an investi-
gative stop isconsidered arela-
tively minor limitation on a
person’s freedom, an officer needs
only “reasonable suspicion” that a
crime has been committed or is



about to be committed. In arecent
case, an officer working at night
noticed a car weaving dramatically
but within its own lane. The officer
did not see anything clearly illegal,
but he had reasonable suspicion to
stop the car to investigate if the
driver was intoxicated.

Full-blown arrests result in amore
significant limitation on a person’s
freedom. When an officer makes
this sort of seizure, the arrested
person will often be physically
restrained and taken to the police
station or jail. For an officer to
make an arrest he or she must have
“probable cause,” or information
that would lead a reasonable police
officer to believe that the arrested
person probably committed or was
committing a crime.

SEARCHES

While “search” can mean looking
into or examining amost anything,
the meaning under the constitution
is much more limited. A police
officer conducts a search for consti-
tutional purposes only when he or
she infringes on an expectation of
privacy that society considers
reasonable. That is, a search occurs
only when an officer looksinto or
examines something that our
society recognizes as private. In
determining what qualifies as
private, courts consider whether,
under the facts of the case, a nor-
mal person would expect the thing
searched to be private. Some
decisions are obvious. aperson’s
house and body are nearly always
found to be private. But many
decisions are debatable. For ex-
ample, courts have found that
objects tossed to the ground by a
person running from the police are
not private and that a motel room
rented for anight is private. Also,
specific facts may change these
genera rules. Courts consider

factors such as how many people
had access to an item and whether
an item was left in someone else’s
control in assessing whether
someone’s expectation that an item
isprivate is reasonable.

If the police wish to search some-
thing that is constitutionally pro-
tected, they often must obtain a
search warrant from a“ neutral
magistrate,” generally ajudge who
has no involvement in the investi-
gation. To obtain awarrant, an
officer must provide an affidavit
containing specific facts that show
itislikely that objectsrelated to a
crime will be found in the location
the officer wishesto search. The
judge reviews the affidavit and
determinesif thereis probable
cause—arfair probability that
contraband or evidence of acrime
will be found in a particular place.
If the judge issues a search warrant,
the police may search the place
described in the warrant for the
items described in the warrant.

Courts often say that any search
performed without awarrant is
presumptively unconstitutional .
There are, however, many excep-
tions. Perhaps most importantly,
police can search without a warrant
if the person whose property isto
be searched consents. Another
often-used exception isfor “exi-
gent” or emergency circumstances
when a search must be performed
immediately because of danger of
physical harm or destruction of
evidence. Limited searches may
sometimes be performed without a
warrant. A “frisk” may be doneif
an officer has made an investigative
stop and has reason to believe that
the person being investigated may
be armed.

ExcLusioNAaRY RULE
Courts use the “ exclusionary rule”

to enforce constitutional search and
seizure limitations. Under thisrule,
courts exclude from trial evidence
that was obtained by violation of
the constitution. For example, if
police did not have a search war-
rant and none of the exceptions
apply, drugs found in a search of a
person’s house might not be al-
lowed as evidence if the person’s
trial isfor drug violations. Also, if a
person was arrested, but the police
did not have probable cause, a
confession from that personin a
post-arrest interrogation might not
be allowed into evidence at that
person’strial. Often the exclusion-
ary rule can make it impossible for
acourt to convict a person because
it excludes the strongest evidence
of acrime. The constitution does
not specifically require the exclu-
sionary rule, but courts have found
the rule necessary to force officers
to abide by constitutional limita-
tions on search and seizure. In these
situations, the courts believeitis
more important to enforce the
limits on governmental searches
and seizures than to punish some-
one who has committed a crime.

CoNcLusION

The law that has devel oped around
governmental searches and seizures
isvast and growing. Few constitu-
tional issues are more contentious.
Indeed, much of the current law
governing search and seizure has
only recently been written and may
be just a supreme court justice vote
away from being rewritten. The
amount and vigor of the debate
reflects the importance of striking
the correct balance between per-
sonal privacy and public safety.
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Study Questions

What would give a police officer
“probable cause” to conduct a
search or seizure?

How does a search warrant help
balance a person’sinterest in
privacy and freedom with the
government’ sinterest in
preserving public safety?

How does the “exclusionary rule”
help make searches and seizures
more fair?

What are some circumstancesin
which the police may perform a
search without awarrant?

Give examples of placeswhere a
person would or would not have a
reasonable expectation of privacy,
that is, where a search warrant
would or would not be required.

Why might a court refuse to allow
aconfession as evidence if it was
obtained during a warrantless
arrest with no probable cause?
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Study Questions in the Cognitive Domain

What would give a police officer
“probable cause” to conduct a
search or seizure?

How does a search warrant help
balance a person’sinterest in
privacy and freedom with the
government’ sinterest in
preserving public safety?

How does the “exclusionary rule”
help make searches and seizures
more fair?

What are some circumstances in
which the police may perform a
search without awarrant?

Give examples of placeswhere a
person would or would not have a
reasonabl e expectation of privacy,
that is, where a search warrant
would or would not be required.

Why might a court refuse to allow
aconfession as evidenceif it was
obtained during a warrantless
arrest with no probable cause?
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Information that would lead a reasonable person to
conclude that a crime has been committed.

A search warrant must show probable cause that the
search will reveal evidence of acrime. The warrant must
be sworn to and be signed by a neutral magistrate. The
warrant is limited to the specific location and items it
describes.

Courts use the exclusionary rule to enforce constitutional
search and seizure rules. If evidence is seized without a
warrant, and if the case goesto trial, the court islikely to
exclude the evidence. The rule tends to make warrantless
searches futile and encourages the police to obtain a
warrant.

The police may perform a search without a warrant when
a person consents to the search, if it appears that
evidence may be destroyed immediately, in an area next
to where a person was arrested, or if an officer believes a
suspect is armed.

Whether a person has a reasonable expectation of privacy
depends on specific facts of the case. Search warrants are
often required to search a home, an office, apurse, a
bank account, a person’s body, or amedical record.
Search warrants are not often required for a school locker
or for an object thrown to the ground.

Because it is more important for courts to ensure that the
government not engage in illegal searchesthanitisto
hear all the evidence against everyone who is charged
with acrime.
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