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LRB-R&~65~4
ORGANIZATION AN PROCEDURES OF A CONSTITUTIONA 1, CONVENTION®

I. INTRCDUCTIOY

After the decisicn to cail 3 convention has been made, jx then hacomes necessary to
determipe the procedures that the convention will follow, State consiitutions vary in the
amount of detail that they inciide concerning convention procedure, In some cases these
constitutional provisions ave inplemented by statutory requiremencs. Within this legal
framework the Legisistcore then deierrsines the details that need to be cstablished before

a convention conveues,

As a rule, the conveniion follows the texms of the legislztive enabling act which ap-
proves the convention call. Because this was early a field of judicial seli-liraitation, there
is very little law on the extent to which the elected convention would k= bourd by the terms
of that act. In practice, however, it is unlikely that the copvention wou:ld violate snch pro-
visions. These procedures axre usually set down in the referendum calling for the conven~
tion, The authority of the convention is presumed to be granted with the favorahie vote on

the resolution calling the convention. 1

The Wisconsin Constitution provides for constitutional revision by means ¢f a con~
stitutional convention, but there is no provision in our constitution for the number of dele-
gates to be chosen, the method of election, appropriations, procedures, or powers of the
convention, or the manner in which the results of the convention can become law. Article
XII, Section 2, of the constitution simply states that "if it shall appear that a majority of
the electors voting therecon have voted for a convention, the Legislature shall, at its next
session, provide for calling such convention." Since there are no detailed provisions, the
Legislatuxre probably has unlimited discretion in determining the procedures of the conven-

tion.

The only constitutional limitation seems to be that "the legislature shall at its next
session, " following acceptance by the electorate of the proposition that a constitutional con~
vention should be called, "provide for calling such convention,” 1965 Assembly Joint Reso-
lution 12 not only provides for calling a convention, but also suggests to the 1967 Legisla-
ture the manner in which sucha converntion might be called, For that reason, it is useful to
analyze the procedural provisions of 1965 Assembly Joint Resolution 12 in that they give a
good indication of the possible procedure for a Wisconsin constitutional convention.

This bulletin will discuss the procedural decisions that would be necessary if a con-
“vention call should be approved by the Wisconsin electorate. For comparative value, the
constitutional and statutory requirements of the other states, as well as the procedures
used in recent conventions, will be anaiyzed.

II. SELECTION OF DELEGATES

In the Wisconsin Constitutional Conventions of 1846 and 1848, the delegates to be
elected by the people were chosen by counties, the number of delegates from each county
being apportioned on the basis of population, The number of delegates to the 1846 conven-
tion was 124. There were n:any objections at the time on the ground that there were too
many delegates and that it was like a political rally. In the 1848 convention only 69 dele~

gates were elected.
Twenty-six states have some provisions in their constitutions for the selection of

delegates (See Table I.). Most of these states do not specify the exact number of dele~
gates to be elected but do indicate that the number shall in some way be related to the

*Compiled by Mary Lou Kendrigan, Technical Assistant.
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merbership in one 03 betit . Lhe houses of the State Legislarica,

TABLE I. CONSTITUTIONAL PROVISIONS FOR SELECTIOH C¥ DELEGATES

State

Numbey and Apportionment of Delepates

Alaska

California

Colorado

Delgware
Florida

Georgia

Hawaii
Idaho

Ilinois

Kentucky
Maryland
Michigan
Minnesota

Missouri

Montana

Nebi‘aska

Nevada

New Hampshire

New Mexico

New York

(Continued)

Same nvinber as in 1955-56 (55); apportioned according to 4 judicial
districts 21); 17 recording districts (17); and ¢ erritory at large
(7); may be changed by law.

Not to exceed number in both branches of lcgislatare; chosen in
same manner as members of legislature.

Twice number of state senators; elected from seaatorial districts.

41 delegates; one from each representative district and 2 from eaci: ;
of 3 counties. 2

Same number as membership of House of Representatives; sppox-
tion=d as members of House of Represcntatives.

Not specified, but to be based on population.

Same number as in 1950 63); 21 elected at large in representative
districts; 42 elected in precinct groupings; may be changed by law.

Not less than twice the number in most numerous branch of legig-
lature; apportionment not specified.

2 from each senatorial district.

Same as membership of House of Representatives; elected from
same districts as representatives.

Same number as membership of both houses of legislature; appor-
tioned according to representation of counties and legislative dis~

tricts of Baltimore in both houses .
One from each senatorial and assembly district.

Same number as membership of House of Representatives; chosen in
same manner as representatives,

2 from each senatorial district and 15 at-large.

Same number ac membership of House of Representatives; elected
from representative districts. : '

Not more than 100; districts to be fixed by legislature.

Not less than the membership of both branches of legiglature; eppos -
tionment not specified.

Same as representation in General Court.

At least as many as membexship of House of Representatives; ap-
portionment not specificd.

3 from each senatorial district and 15 at-large.
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TABLE I. CONSTITUTIONAL PROVISIONS FOR SELECTION OF DELEGATES--Cont.

State . Number and Apportionment of Delegates
Ohio Same as membership of House of Representatives; legislature to

provice method of choosing.

South Carolina Same as membership of most numerous branch of legislature; ap-
portionment not specified.

South Dakota Same as membership of House of Representatives; chosen in same
manner as representatives.

Utah Not less than number in both branches of legislature; apporticnmen:
not specified.

Washington Not less than membership of most numerous branch of legislature;
apportionment not specified.

Wyoming Not less than twice the membership of the most numerous branch
of legislature; apportionment not specified.

Even in those states that do not have constitutional provisions for the nmuber and
apportionment of convention delegates, the Legislatures frequently have used the membex
ship of one or both branches of the Legislature to determine these points. For the New
Jexrsey Convention of 1947, the Legislature of that state provided that each county should
elect the same number of delegates as the county was entitled to representatives in a
joint session of the Legislature. The delegations to the Tennessee Conventions of 1953
and 1959 were elected on the basis of one delegate for each state representative to which
each county and flotorial district was entitled. Another variation has been used in Rhode
Island, where the Legislature directed each city and town to elect twice the number of
delegates as there were representative districts in the cities and towns.4

Whatever the method of determining the number of delegates and their apportionment
the number should be small enough so that the convention is manageable and large enough
so that it is representative. The present resolution before the Wisconsin Legislature
(AJR 12) recommends the selection of 71 delegates, 2 from each senate district and 5 at

large from the state.

ITI. PARTISAN OR NONPARTISAN BALLOT

The question also arises as to whether the elections should be partisan or nonparti~
san. Nonpartisan elections of delegates have been directed by the Legislatures of Alaska
(1955), Hawaii (1949), Massachusetts {1917), Nebraska (1917), Ohio (1911), and Rhode
Island (1944, 1951, 1955 and 1957). Partisan elections have been held in other states
that have had conventions in the twentieth century. This is required under the Missouri
Constitution. The proposed referendum now before the Wisconsin Legislature would

pxovide for a nonpartisan ballot.

IV. NOMINATION AND ELECTION OF CANDIDATES

Primary elections have been used in some states to select nominees; in other states
only a final election has been held. Some states have specified the use of a primary
only if there are a certain number of candidates for nomination. Assembly Joint Reso-
lurtion 12 provides that delegates be nominated to the spring primary in 1967 and
elected at the spring election 4 weeks later. Many states have included the election of
delegates on the same ballot which contains the question on the call for a convention.

-3-
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V. VACANCIES

As suggested by Asseribly joint Resolution-12 "Any vacascy for whatever reason shall
be filled by the corvention as soon as practicable after such vacancy occurs."

Five methods have been used for filling vacancies in convention delegations. The
constitutions of Colorado, Illinois and Montana specify that vacancies shall be filled in the
same manner as vacancies in the General Assembly. The legislation calling conventions
in Nebraska and Ohio provided that vacancies in the convention delegations would be filled
in the same manner as vacancies in the state House of Representatives.

Vacancies in New York convention delegations are filled by vote of the remaining
delegates from the district in which the vacancy occurs. This procedure was also used
in the 1947 New Jersey Convention. If there were no remaining delegates, the legisla-
tion calling the New Jersey Convention specified that the vacancy would be filled by the
county board of chosen freeholders.

Hawaii, Michigan and Missouri authorize the Governor of the state to make appoint-
ments to fill vacancies, but the appointees must be from the districts in which the vacan-
cies occur. The Missouri Constitution also requires appointees to be of the same politi-
cal party as the person who has vacated the convention seat.

Legislation calling the most recent limited conventions in Rhode Island and Tennes-
see provides for the convention as a whole to elect members to fill vacancies. In Tennes-
see, the person so elected must be from the district in which the vacancy occurs.

The Alaska legislation of 1955 specified that the runner—dp in any district should
succeed to the vacant seat of any convention delegate.

VI. COMPENSATION AND APPROPRIATIONS

When the compensation of the delegates is not fixed in the constitution, it is the duty
of the Legislature to make such provisions. The constitutions of Michigan and Missouri
specify what compensation shall be paid to convention delegates: in Missouri, $10 a day
plus the mileage allowed members of the General Assembly; in Michigan, $1, 006 a
month to a maximum of $7,50C, plus the mileage allowed members of the Legislature.
The compensation allowed delegates in Michigan may be increased by law. In New York
the constitution provides that the delegates shall receive the same compensation and mile-
age as members of the General Assembly. In 1938 the compensation of New York dele-
gates was $2,500. The constitutions of Colorado, Mlinois, Montana, Delaware and Ken-
tucky merely require that the Legislature shall provide for delegates compensation

In the states that have held constitutional conventions in the twentieth_ century and
that have not had constitutional provisions covering compensation, the Legislatures have

fixed compensation at these rates:
TABLE II. COMPENSATION OF DELEGATES

$20 per diem, including days in travel to and fxom the conven-
‘tion; reimbursement of actual travel costs; $15 a day compensa-

tion.
$1, 000 and 20 cents per mile for travel to and from the conven-
tion.

Alaska (1956)

Hawaii (1950) .

(Continued) -4 -
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TASBLE IL COMPENSATION OF DELEGATES-~Cont.

Hllinois (1922) $2,00C and the same mileage allowed members of the general
assembly; $50 for postage, stationery, newspapers, and other
incidental expenses. (See also constitutional provision)

Louisiana (1913) $5 a day and 5 cents per mile travel to and from the convention;
limited to 1S days.
Louisiana (1921) $15 a day and 10 cents per mile travel to and from the conven-

tion, not to exceed 3 actual trips; limited to 75 days.

Massachusetts 1917 session, $750 and the same mileage allowed members of the
general court; 1918 session, $500 and mileage; 1919 session, $50

and mileage fnaximums/.

Nebraska (192C) Same as members of legislature ($600) and the same mileage
allowed members of the legislature.

New Hampshire (1963) $3 a day and the same mileage allowed members of the general

court.
New Jersey (1947) Expenses not in excess of $10 per day; no compensation.
Rhode Island (1965) No compensation.
Tennessee (1958) $10 a day and $5 a day expense allowance; same travel allowance
as members of the general assembly. /
Virginia (196G1) $4 a day and same mileage as members of the general assembly.
(1945) $12 a day and same mileage as members of the general assembly.
(1956) $18 a day and same mileage as members of the general assembly. :

Assembly Joint Resolution 12 suggests compensation for each convention delegate at :
the rate of $1,000 a month for each month the - convention is in session and $15 for each
day such delegate is in actual attendance.

Most of the state constitutional ‘provisions relating to conventions are silent on the
matter of appropriations. 1965 Assembly Joint Resolution 12 states that ""The legislature
shall implement the provisions of this joint resolution by providing such sums as are neces
sary to finance the convention."” The expenses of the conventions in the twentieth century

are shown in Table HOI.

TABLE LII. COST OF RECENT CONSTITUTIONAL CONVENTIONS

State Date of Convention = Amount Appropriated -
Alaska 1955 $ 260,000.00
Hawaii 1949 295, 000.00

*Ilinois 1915 500, 000.00
Louisiana 1921 200, 060.00
Michigan 1961-62 2, 266, 176.80
Missouri 1943-44 829, 440.00
Nebraska 1920 116,000.C0
New Jersey 1947 350,000,00

(Continued)
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TABLE II. COST OF RECENT CONSTITUTIONAL CONVENTIONS--Cont.

State Date of Convention Amount Appropriated
New York 1915 $ 459,717.00
New York 1938 1,134,327.00

* Printing, binding, stationery and other supplies were to be furnished
through Department of Public Works and Buildings.

VII. PLACE OF MEETING

The constitutions of Delaware, Kentucky, Michigan, Missouri and New York specify
that a convention shall meet in the capitol ox the geat of government. In the states that do
not have a constitutional restriction on where their conventions may be held, it also is cus-
tomary for the conventions to meet at the capital city. However, 2 recent conventions have
been held on university campuses--the New Jersey Convention of 1947 was held at Rutgers
University and the Alaska Convention of 1955-56 was held at the University of Alaska. -The
Hawaii Convention of 1950 was held in the capital city of Honolulu, but actual meetings
of the convention were conducted in the national guard armory in that city rather than in the
capitol. The resolution currently in the Wisconsin Assembly states simply that the conven-
tion shall convene at Madison.

Vii. TIME OF MEETING

Nine state constitutions require that constitutional conventions must meet within 3
months after the election of delegates. The constitution of Florida specifies that the con-
vention must convene within 6 months of the enactment of legislation providing for the con-
vention. In Missouri, the constitution requires that the convention must convene within 6

months of the election of delegates.

In the states that have had constitutional conventions and do not have constitutional re-
strictions on when the convention shall meet, it has been customary for the Legislatures
to specify meeting dates of from the second Tuesday after election of delegates to as much
as 8 months after election of delegates. In most of the states, however, the conventions
have convened within 3 months of the date of election of delegates.

Assembly Joint Resolution 12 suggests that the Secretary of State shall convene such
convention not later than 30 days after certification of the election of the convention dele-

gates.

IX. LENGTH OF THE SESSION

The usual legislative act regarding a constitutional convention does not mention how
long the convention shall stay in session. Some constitutions provide that a convention
shall continue in session until its business is finished. Some of the recent conventions
have been limited by legislative act. The New Jersey Convention of 1945 was directed to
convene on June 12, 1947 and adjourn sine die on or before September 12, 1947; the Alaska
Convention of 1955~56 was limited to not more than 75 days. Louisiana's limited conven-
tions of 1913 and 1921 were restricted to 15 and 75 days respectively, but the 1921 con-
vention was unable to stay within the limitation.

The length of selected state constitutional conventions in convention days is given in
Table 1V,
-6 -
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TABLE IV. LENGTH OF CONVENTIONS

State Date Convened Adjourned Convention Dav:,
Alaska 1955-56 November 8, 1955 February 6, 1956 75
Hawaii 1950 April 4, 1950 July 22, 1950 78
Hlinois 1920-22 January 6, 1920 October 10, 1922 140
Louisiana 1921 March 1, 1921 June 18, 1921 79
Massachusetts 1917-19 June 6, 1917 August 13, 1919 119
Michigan 1961-62 October 3, 1961 May 11, 1962 220
Missouri 1922~23 May 15, 1922 October 5, 1923 256
Missouri 1943-44 September 21, 1943 September 29, 1944 $ 215
Nebraska 1919~20 December 2, 1919 Octaober 19, 1920 75
New Jersey 1945 June 12, 1947 September 10, 1947 22¢
New York 1938 April 5, 1938 August 26, 1938 71
Ohio 1912 January 9, 1912 August 26, 1912 83

* Plenary sessions of the convention only; committee sessions also were held on 13 addi-
tional days.

X. RULES OF FROCEDURE

Asproposed by Assembly Joint resolutionl2 "The convention may elect its own oificer:
and adopt all rules reasonable and necessaxy for the exercise of its functions,"

In all of the states that have constitutional provisions regarding organization of the
constitutional convention and in all the legislation that has created constitutional conven-
tions in the twentieth century, the conventions have been given wide latitude in organizing.
If the constitutions or enabling legislation specify anything at all, the provisions nsually
are to the effect that the convention shall determine the rules of its proceedings and select
such officers and employes as it deems necessary. A constitutional restriction prohibit-
ing closed sessions is contained in the Missouri Constitution; a similar prohibition was

contained in the act calling the 1907 Michigan Convention,

The organization and procedure of the conventions have often been similar to the
lower chamber of the State Legislature. The rules are, however, usually modified to al»
low greater opportunity for debate. The number of committees created by a convention is
generally small. Each is assigned an article or some other division of the constirutionbf?x
special study. The recent Michigan Convention created 14 standing committees--l() sy
stantive committees to deal with the major areas of constitutional revision; and 4 opexa-
tional committees to provide housekeeping and staff services. When the committee ré-
ports are submitted, their respective recommendations are debated and considexed in
plenary session and may be accepted, amended or otherwise modified.

XI. RATIFICATION OF NEW CONSTITUTIONS

How and when the product of such a convention shall be submitted to the people 8 a
problem that also arises. Thirty-eight states have constitutional provisions for the call-
ing of constitutional conventions, but 14 of these constitutions, including Wisconsin's, do
not specifically require that a constitution or constitutional amendment inust be submittes
to the people for ratification after adoption by the convention (See Table V).

Of the states in which popular ratification is not specifically required by the consti~
tution, only Virginia in the twentieth century has had a constitutional convention since

-7 -




LRB-RB-65-4

the adoption of its present constitution. The limited conventions in that state in 1945 and
1956 were directed by the Legislature to promulgate the amendments adopted without rat-
ification by the people. This procedure was sanctioned by the people, however, inasmuch
as it was printed on the ballots calling for the constitutional conventions. The Alabama
Constitution of 190! also does not specifically require popular ratification of amendments
adopted by the convention. However, in an advisory opinion to the General Assermbly in
1955, the Alabama Supreme Court said, '"Whatever may have been the course with respect
to the adoption of some of the early constitutions of Alabama, we think it can safely be
said that the present thought is that a constitutional convention cannot adopt a constitution
without giving the people an opportunity for their approval or rejection."

Although the 1846 Constitution of Iowa did not require popular ratification of a new
constitution or amendments adopted by a constitutional convention, the 1855 legislative
act calling a convention in 1857 specifically provided that the actions taken by the conven-
tion must be submitted to the people for ratification. l

Concerning the ratification of a new constitution in Wisconsin, Supreme Court Jus-
tice Fairchild has stated that ""As a practical matter, the question would probably never
arise in Wisconsin since it is hard to conceive of a constitutional convention in Wisconsin
which would fail to submit its work to the people for ratification or which would not follow
the terms of a general legislative enabling act."©

A convention in Wisconsiu would be free of the restriction on the Legislature which
requires each amendment to be submitted separately. The convention could submit the
general revision of the constitution to the people in one question for approval or rejec-
tions as a whole.

Either the Legislature or the convention itself would also decide whether the revi-
sion should be submitted at a general election or a special election. While special elec-
tions seek to isolate the constitutional change as an issue, it seldom results that the num-
her of voters who turn out is comparable to those who express themselves on a constitu-
tional proposal submitted in a general election.

The ratification vote required for adoption varies among the states. In some states
a favorable vote of the majority of those participating in the election is necessary. In
others, simply a favorable majority of those voting on the proposal or proposals is needec
Where there is no constitutional provision for submission to popular ratification and such
a condition has not been specified in a popularly approved convention call, the method of
ratification is left to the convention's discretion.

TABLE V. CONSTITUTIONAL REQUIREMENTS FOR SUBMISSION AND
RATIFICATION OF CONSTITUTIONS AND AMENDMENTS
ADOPTED BY CONSTITUTIONAL CONVENTIONS

State Constitutional Majority Required for Ratification
Alabama No provision for submission?
Alaska Ratification required, majority not specified.
Arizona Majority of votes cast on question in general or special
election,
Arkansas No provision for convention.
California Majority of votes cast at special election.

-8 -
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TABLE V. CONSTITUTIONAL REQUIREMENTS FOR SUBMISSION AND
RATIFICATION OF CONSTITUTIONS AND AMENDMENTS
ADOPTED BY CONSTITUTIONAL CONVENTIONS--Cont.

State
Colorado

Connecticut
Delaware
Florida
Georgia
Hawaii

Idaho

Dilinois
Indiana

Iowa

Kansas
Kentucky
Louisiana
Maine '
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebrasie
Nevada

New Hampshire
New Jersey
New Mezxico
New York
North Carolina
North Dakota
Ohio

Constitutional Majoxity Required for Ratification

Majoxity of votes cast at election set by convention.
No provision for convention.

No provision for submission.

No pxovision for submission.

Majority voting on question.

Majoxity voting on question at general election. 2
Ratification required, majority not specified.
Majoxity of votes cast at election set by convention.,
No provision for convention.

No provision for submission.

No provisioh for submission.

No provision for submission.

No provision for convention.

No provision for submission.

Majoxity voting on question.

No provision for convention.

Majoxity voting on question.

Three-fifths majority of those voting on question.
No provision for convenﬁion.

Ratification required, majority not specifled,
Majority of votes cast at election set by convention,
Majoxity votirg on question.

No provision for submission.

Two~-thirds majority of thosc voting on question,
No provision for convention. '
Ratification required, majority not spocified.
Majority of votes cast at election gt hy conventiun,
No pxovision for submigsion.

No pxrovision for convention.

Majoxity voting on question.

-9 -
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TABLE V, CONSTITUTIONAL REQUIREMENTS F OR SUBMISSION AND
RATIFICATION OF CONSTITUTIONS AND AMENDMENTS
ADOPTED BY CONSTITUTIONAL CONVENTIONS- -Cont.

State Constitutional Majority Required for Ratification
Oklahoma Majority voting on question.
Oregon _ No provision for submission.
Pennsylvania No provision for convention,

Rhode Island
South Caroling
South Dakota
Tennessee
Texas

Utah

Vermont
Virginia
Washington
West Virginia
Wisconsin

Wyoming

No provision for convention,
No provision for Submission,
No provision for submission,

Majority of votes cast at election set by convention,

‘No provision for convention.

Majority of voters at next general election.
No provision for convention,

No provision for submission.

Ratification required, majority not specified.
Ratification required, majority not specified.
No provision for submission.

Ratification required, majority not specified,

1 <
A 1955 advisory opinion of the Alabama Supreme Court indicated that popular ratifi-
cation is necessary.

2 ot
Majority must consist of at least 35 per cent of all registered voters; no amendment
altering this provision or the representation of any senatoxrial district can be effec-
tive unless approved by a majority of votes cast on the question in a majority of the

counties.

XII. PREPARATORY COMMISSIONS

The work of preparatory comn.issions is particularly helpful in connection with cox
tain specific problems that will arise in the revision of almost any state constitution. ud
Recent commissions, in Michigan, New Hampshire and Rhode Island, for cxampm. st
ied the executive budget, the initiative and referendum, the problem of co)unty guvc;x;;cn
ment, special legislation, civil service and court' structurfe. Orher subjects 1{;29?19 ;ig«
commissions compiled data include the Governor's pardox?mg power, frequency o fg :
lative sessions, home rule, selection of judges, constitutional restrictions ?n munic ?a
and state indebtedness, excess condemnation, judicial revi.ew of social legiblmwn ai;;
municipal ownership. In view of this record, it §eems unlikely tha; there wili wwt; o
another general revision of a state constitution without some kind of systematic prej

ration.

- 10 -
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FOOTNOTES

1Thomas E. Fairchild and Charles P. Seibold, 'Constitutional Revision in Wisconsin, "
Wisconsin Law Review (March 1950) p. 2C3-4.

2Ibid., p. 203-4.

3Ray A. Brown, "The Making of the Wisconsin Constitution,” Wisconsin Law Review
(January 1952) p. 24.

4 . N o
Foxr a more detailed analysis of the organization and procedure of constitutional conven-
tions see: '‘State Constitutional Conventions: The Legislature's Role Preparing for a
Convention, " Institute of Public Affairs, State University of Iowa, Iowa City (196C).

5Ibid., p. 23.
6Fairc:hild and Seibold, op. cit., p. 204.
7"Blazing the Constitution Trail, " National Municipal Review (March 1948).
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